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2022 Foreword by Justice Yvonne 
Mokgoro 

In his foreword to the initial edition of this manual (reprinted overleaf), Justice Pius 

Nkonzo Langa wrote, ‘[the] work of the media is not limited to reporting and 
criticising court decisions. Perhaps the greater challenge for the media is to educate 

people about their rights and how to enforce them.’ 

 

We have indeed long concluded that the important role of the media in society is 

not confined to investigating, researching, analysing and perhaps even debating 
about the issues they report on. In a media industry mostly driven by readers, viewers 

and listeners, as the case may be, the media is a disseminator of information, 

knowledge and views, and in the context of the right to an independent and free 

media and people’s right to freedom of speech and or expression, the media has 
the capabilities of informing society and the power to shape public opinion. A journalist is indeed also a public educator. 

However, unless the educating role and function of the media and journalists is performed with utmost integrity, accuracy, 

efficiency, fairness and with a sense of responsibility and accountability, the public could be easily misled. This is particularly 

pertinent in the functioning of the courts and the adjudicative role of the judiciary in our nascent democracy. 
 

Historically, it has been the tradition of the courts to hear and decide 

disputes and publish their decisions in the law reports of the land, as a 

matter of information, mainly in the domain of the law. Today, and correctly 

so, that space is intensely shared with the general public through the media 
generally and the work of court reporting journalists in particular. Courts 

have also become much more media-friendly and accommodating in their 

communications and legal processes, including providing convenient and 

simplified media summaries of their judgments and court orders. 
 

The law being a specialised field of knowledge, this reviewed version of the manual will continue to enhance the 

understanding and appreciation of court processes of reporting journalists. To the extent that the COVID-19 pandemic has 

impacted court processes and the operations of associated entities, the revision will stand journalists in good stead. A work 
of this nature is particularly pertinent for informed, accurate, and fair reporting, a responsibility which must weigh on the 

collective mind of the newsroom, so critical for media integrity. However, because media integrity is equally the responsibility 

of each and every individual journalist, the manual will go a long way, providing guidance to reporting journalists as they 

navigate pertinent legal issues. 
 

It is however worth keeping in mind that a democracy thrives on a well-informed public. In that context, media integrity has 

always been and must always be a matter of general public interest and concern. The demonstrated collaboration between 

the media and relevant role players in the production of this important manual is thus highly commendable. The contribution 

of civil society, including funders, the academia, members of the judiciary and the legal profession has been significant in 
this effort of rendering the media efficient and effective in its public information role and function. In a society where media 

freedom and independence are integral to a Bill of Rights, which is the cornerstone of our democracy, we must show the 

same level of collaborative public effort in the defence and protection of media freedom to safeguard its integrity. For that 

reason, I believe, a financially struggling media industry is not so much an indictment on the industry itself, but is more so 
on the public or society it serves. It is hoped that the collective effort which went into the production of this manual serves 

as a good example.  

 
Yvonne Mokgoro 

 
Justice Yvonne Mokgoro was a judge of the South African Constitutional Court from its inception in 1994 until the end of 
her 15-year term in 2009. She is a distinguished legal scholar who has held – and continues to hold – posts on the boards 
of a wide range of civil society organisations and has received numerous awards and honours for her work. Most pertinently 
for her contribution here, she has served as Chairperson of the Selection Committee for the Press Council of South Africa, 
which appoints the Press Ombudsperson and members of the Press Appeal Board.

‘It is however worth 
keeping in mind that a 

democracy thrives on a 

well-informed public.’ 
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2006 Foreword by the Late Chief Justice 
Pius Langa 

Our courts have often emphasised that it is not enough that justice be done; justice must 

also be seen to be done. While the responsibility to ensure that justice is done is borne 

by the courts, it is the media that depicts the course of justice in the public mind and 
thus has the power to determine whether justice is seen to be done. Judges and 

magistrates have little power outside of the courtroom to explain or defend their positions 

and are uniquely reliant on journalists to convey their decisions to the broader population. 

 

With this power comes responsibility, not to the courts, but to the public and to our 
young nation as a whole to report on the work of the courts accurately and fairly but not 

uncritically. It is vital for the proper administration of justice that the public is correctly informed about what the courts do. 

While court orders must be respected, it is equally important for a healthy public discourse that the judiciary is not left 

unquestioned on the decisions they make. It is vital that journalists should feel free to question the decisions of judicial 
officers when it is necessary to do so. However, that criticism must always be founded on a full understanding of the law 

and a proper appreciation of the motivation for and the consequences of the decision. Without this basic knowledge, 

criticisms will be unconstructive and misleading and will ultimately serve neither the courts, nor the public or the media. 

 
The work of the media is not limited to reporting and 

criticising court decisions. Perhaps the greater challenge 

for the media is to educate people about their rights and 

how to enforce them. Information can be a powerful tool 

in building a more just society that is founded on and 
fosters our constitutional ideals of freedom, dignity and 

equality. Armed with this knowledge, our people will be 

in a much stronger position to take action to improve 

the standard of living for all South Africans. 
 

This handbook is a welcome and timely innovation to 

help journalists enhance the quality of their reporting 

and to improve the often antagonistic relationship between the media and the courts. It is a windfall too for the courts as 
improved reporting can only serve to provide a fairer picture of their work and another forum through which they can assess 

their effectiveness. Ultimately it should be the goal of both journalists and judges to work together in the pursuit of justice 

and the constitutional dream of an open and democratic society where South Africa belongs to all who live in it. This book 

is a small step in that long journey. 
 
Pius Langa 

 

Chief Justice of South Africa 2005-2009 
 
  

‘Information can be a powerful tool in 

building a more just society that fosters 
our constitutional ideals of freedom, 

dignity and equality. Armed with this 
knowledge, our people will be in a 

much stronger position to improve the 

standard of living for all South Africans.’ 
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Chapter 1: The South African Legal System

 

1.1 What are laws and why do they 
exist? 
Laws are rules made and enforced by the state to regulate 

the behaviour of people in society. They comprise rights 
and duties: what you must do, what you may do, what 

you may not do and what other people and institutions – 

including the state itself – should or should not do in 

relation to you. Laws also authorise, limit and distribute 
powers to various branches of government, and create 

frameworks enabling private individuals to conclude 

contracts, make wills and to set up institutions and 

corporations. 
 

Laws are intended to create social order, to provide 

certainty, to enforce duties and to protect rights. Crime is 

defined as not obeying (‘breaking’) the law, and when a 
court of law finds that laws have been breached, 

offenders suffer penalties. These can range from 

imprisonment, paying a fine, performing community 

service or attending a rehabilitation programme. These 

measures are designed to punish the offenders and 
forestall vigilante reprisals (‘taking the law into their own 

hands’) – but also to deter offenders from breaking the 

law again. 

 
However, there has been an increasing shift away from 

punitive justice to embracing rehabilitative and 

restorative justice. Restorative justice, a concept 

developed in North America in the 1970s, has been 
incorporated into South African law: 

 
Restorative Justice is an approach to justice that aims to 
involve the parties to a dispute and others affected by the 
harm (victims, offenders, families concerned and community 
members) in collectively identifying harms, needs and 

 
1 Department of Justice and Constitutional Development, ‘Restorative Justice’, 2011, available here: https://www.justice.gov.za/rj/rj.html 

2 Department of Correctional Services, ‘Draft White Paper on Corrections’, 2004, available here: 

https://www.gov.za/sites/default/files/gcis_document/201409/corrections1.pdf 

3 Smythe, ‘Why so few reports of rape end in conviction in South Africa’, February 2016, available here: https://www.news.uct.ac.za/article/-2016-02-29-why-so-few-

reports-of-rape-end-in-conviction-in-south-africa  

obligations through accepting responsibilities, making 
restitution, and taking measures to prevent a recurrence of 
the incident and promoting reconciliation.1 

 

Restorative justice can play a role in rehabilitating 
offenders and curbing crime. The 2004 White Paper on 
Corrections stated that ‘Restorative justice, as opposed to 

retributive justice, requires synergy across the integrated 

justice system as to the purpose of sentencing an 

individual, the purpose of incarceration, and the role of 
correction.’2 

  

A society with fair rules that are applied consistently, 

equitably and predictably is said to be ‘governed by the 

rule of law’. One concern in South Africa is that even in 

the case of laws that are now considered fair, detection 

and conviction rates remain low – for example, no more 

than 8% of the perpetrators of reported rapes are 
convicted in South Africa3. This shows that laws cannot 

operate in a vacuum. Upholding the law cannot be left to 

the judiciary. Laws need to be implemented effectively, 

efficiently and equitably by all state institutions – including 
by the police, prosecutors, other enforcement agencies 

and the prisons system. 

 

Sometimes individuals or communities feel it is unfair that 

they have to obey a law that does not accord with their 
beliefs or the traditions of their community. The 

Constitution acknowledges the diversity and cultural 

richness of the people of South Africa and affords 

constitutional protection to cultural, religious and linguistic 
communities. Yet, the law aims to serve the interests of 

all. For democracy to work, people must trade off some 

aspects of their individual or smaller group rights to 

enable the establishment of order for the whole 

This chapter looks at the following issues: 

• What are laws? 

• Where does the South African legal system come from? 

• How are laws made? 

• What are the main differences between civil and criminal law – and where do 

commissions of inquiry fit? 
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community. 

 

For example, tradition may allow people to build a 

dwelling anywhere on community land, provided 
community leaders agree. But a building may block or 

contaminate a river flowing through the community, and 

whose water is needed by people outside it. The statute 

or common law may require that the building go through 

a much wider decision-making process before it is 
permitted, so these broader rights can be protected. 

 

Courts are not overtly political, and do not determine 

policy (this is the role of the Executive). South Africa is a 
representative democracy, and every adult citizen has the 

right to vote. By voting, South Africans entrust their 

representatives with the power to decide what laws 

should be made and how rights can be safeguarded for 
the whole country (policy). If voters do not like these 

decisions, they have the opportunity to vote for 

representatives with different policies at the next election.  

 

While the decisions of all courts feed into deciding how 
laws are interpreted and applied, the Constitutional Court 

has the final say on whether these laws pass 

constitutional muster. Thus, every court decision can play 

an important role in shaping what the policy expressed 
through the laws means in practical and constitutionally 

compliant terms. 

 

However, the main role of the courts is to decide the 
meaning of existing laws and whether they have been 

breached and – taking into account both the law and the 

circumstances of a specific case – to determine the most 

suitable penalty. 
 

1.2 Rule by law as opposed to rule of 
law 
While apartheid was enforced through a web of laws, 
there is a key distinction between rule by law versus 

rule of law. The former is a system of laws that are merely 

instrumental and used to exert political power and control 

citizens; this is instanced by South Africa’s history of 
struggle and subordination under the law. The latter is a 

system of laws designed to enshrine and protect rights, 

fairly distribute power and ensure that all citizens – and 

the state – are equal before the law and subject to the 

law, which must be predictably and justly applied. South 
Africa’s shift from apartheid (under parliamentary 

supremacy) to democracy (with constitutional 

 
4 Mureinik “A Bridge to Where – Introducing the Interim Bill of Rights” (1994) South African Human Rights Journal 10(1) at 32. 

5 Economic Freedom Fighters v Speaker of the National Assembly and Others; Democratic Alliance v Speaker of the National Assembly [2016] ZACC 11 at para 1. 

6 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State v Zuma [2021] 

ZACC 18 at para 137. 

7 Ngcobo, ‘Speech to the South African National Editor’s Forum’, 2010, available at https://www.polity.org.za/article/sa-ngcobo-speech-by-the-chief-justice-to-the-

south-african-national-editors-forum-cape-town-13022010-2010-02-13. 

8 See for example SABC v NDPP [2006] ZACC 15; Independent Newspapers (Pty) Ltd v Minister for Intelligence Services In re: Masetlha v President of the Republic 

of South Africa [2008] ZACC 6; and Centre for Child Law v Media 24 Limited [2019] ZACC 46. 

supremacy) was well-articulated by Etienne Mureinik4 as 

a decisive break from a culture of authority to a culture of 

justification, where laws are built on cogency and 

persuasion not coercion and fear. 
 

The rule of law is expressly enshrined as one of the 

founding values of our Constitution. The Constitutional 

Court has highlighted the critical importance of the rule of 

law and that it must be zealously guarded by the Judiciary. 
The Court has said that ‘constitutionalism, accountability 

and the rule of law constitute the sharp and mighty sword 

that stands ready to chop the ugly head of impunity off 

its stiffened neck.’5 The Court has powerfully observed 
that if the rule of law is undermined and impunity prospers 

‘our Constitution is not worth the paper upon which it is 

written.’6 

 
Linked to the rule of law, and vital to democracy, is the 

principle of open justice. The transformation of our legal 

system entailed the entrenchment of accountability, 

responsiveness and openness. Our legal system must be 

open and accessible for public exposure and public 

scrutiny. And media freedom plays an essential role in 

disseminating knowledge and informing citizens of what 
is taking place in their name. Former Chief Justice Ngcobo 

aptly remarked that7: 

 
‘Open justice is the principle that the doors of all the courts 
in the nation must be open to the public and the press (. . .) 
It is deeply rooted in African tradition. In African societies, 
justice was administered in the open in the literal sense of 
the word. Trials were conducted under a tree; the courtroom 
had no walls, only a roof of leaves and branches to provide 
shade from the sun and shelter from the elements.’ 

 

The principle of open justice is a thread that weaves 

through the Court’s jurisprudence,8 and also infuses the 

open and accessible physical structure of the Court. 
Pointedly, the media box is perched at the top, watching 

over the Court. 

 

As corruption and state capture threaten to erode the rule 
of law, our robust media have sought to expose near-

disastrous levels of looting, generating acute demands for 

justice and change. While our Constitution may be 

precarious, it is a functioning document that has laid the 

basis for a functioning democracy. It has created a 
collective consciousness that tells us what our values and 

rights are. Our Constitution indispensably requires 

maintenance of the rule of law, an independent and 

impartial judiciary operating in an open manner, coupled 
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with a fearless, fact-committed and truth-seeking media.  

 

1.3 Where does our legal system come 
from?  
South Africa has a rich legal history that stems from 

various sources including African customary law, Roman 

Law, Roman-Dutch Law and English Law authorities. Our 

law reflects all of these traditions. 
 

Different eras have contributed to different sections, 

aspects and interpretations of the law. Our legal system 

is drawn mainly from four distinct sources: common law 

(through precedent); customary law; statute; and the 
Constitution. 

 

The common law is a continually developing system of 

rules that transforms in reflecting disseminated ‘legal 
convictions’ in the community. Understanding its history 

enables writers and reporters to put current societal and 

legal changes and debates into context, and ensures 

these topics are understandable to their audiences. 
 

1.3.1 Roman-Dutch and English law 
Roman-Dutch law refers to the modern system whose 
roots are in laws developed under the Roman Empire 

(between 31BCE and 476AD). After the fall of the 

Roman Empire, these laws had fallen into abeyance in 

Europe. They were vigorously revived by Dutch jurists in 
the 1500s. Holland was developing as a major trading 

and colonising power, and needed a robust legal system 

that could handle complex trading and business cases. 

Over the next 200 years, a system combining elements 
of existing Dutch law and the old Roman codes 

developed: RomanDutch law. 

 

When Jan van Riebeeck landed at the Cape of Good Hope 
in 1652 to establish a refreshment station for the Dutch 

East India Company, he brought the influence of the 

RomanDutch legal system with him. 

 

When Britain took over the colony in 1806, Roman-Dutch 
legal principles were preserved, but gradually court 

procedures and legal concepts were adapted to the 

requirements of English law. By 1827, courts had been 

established throughout the colony that followed English 
procedures for how evidence was presented and dealt 

with in civil and criminal trials. 

 

By the Nineteenth Century, England was the world’s 
leading merchant and colonial power. English law was 

therefore developing and contributing more modern 

definitions and procedures for mercantile (business) law, 

company law, trusts, insurance and maritime law (the law 
of shipping and the seas). 

 

 
9 Himonga et al African Customary Law in South Africa: Post-apartheid and living law perspectives (2014) Oxford University Press at p 14. 

1.3.2 Common and customary law 
Common law in South Africa is so-called because it was 

said to derive from a ‘common sense’ community 
understanding of right and wrong. This label distinguishes 

it from ‘statutory’ law derived from the decisions made 

about laws by Parliament (statutes).  

 

English common law began in community practice, 

written down and formalised after the Normans 
conquered England in 1066. It was developed and 

codified over the following centuries by the interpretive 

decisions (precedents) of judges in the English courts, 

and was one of the sources for English statutory law.  

 

In South Africa, subsequent judges’ decisions developed 
it further. Most of the laws governing crimes such as 

murder, rape, theft and treason were originally grounded 

in the common law, and common law is still consulted to 

guide judges when there are gaps or a lack of clarity in 

the statutes. 
 

However, it is now acknowledged that the common law 

and ‘common sense’ of any society are not neutral or 

‘natural’. The common law is shaped by the belief systems 
and power relationships prevailing at a given time. This 

has had a particular impact on the common law 

frameworks affecting race, gender, class, property and 

land, and needs to be taken into account in both drawing 
on common law for guidance, and in considering law 

reform.  

 

Customary law is the term used for the laws developed 

by South Africa’s many traditional African communities. 

There are two forms of customary law, (i) living / 

unwritten practices and (ii) official customary law. Both 
have been recognised by the courts and are now, subject 

to the Bill of Rights, embedded in our Constitution. 

 

Unfortunately, that law was often recorded by 
missionaries or colonisers who consulted their own 

selection of elders, and interpreted and formalised what 

they were told in accordance with their own social 

understanding – or what they wanted the situation to be. 
Colonisers also pressured local leaders into following 

these interpretations. This occurred over hundreds of 

years and had an impact in tainting aspects of African 

customary law. Furthermore, apartheid degraded and 
manipulated African customary law to subordinate the 

African communities subject to it.9 

 

It is very hard to trace the customary law that is applied 

today back to the ‘real’ customs of pre-colonial South 
African kingdoms: much of that knowledge has not been 

preserved, and it was sometimes deliberately erased or 

reshaped by the colonisers.  
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South Africa’s post-apartheid Constitution recognises 

African customary law subject to the Bill of Rights. This 

means that aspects of customary law (particularly as it 
relates to family, marriage, inheritance and chieftainship 

issues) must be in line with spirit, purport and objects of 

the Bill of Rights. At times, this provokes contention. Like 

the English Common Law, customary law sometimes 

includes values and beliefs from bygone eras. At the time 
of revising this handbook, for example, debates are taking 

place on the proposed new Traditional Courts Bill, as well 

as rural people’s entitlement to secure land tenure (see 
Chapter 9). 
 

1.3.4 Precedent 
Courts play a major role in making and developing law 

through their decisions. Our courts follow what is known 

as the doctrine of precedent. A precedent is an 

authoritative decision taken by a court of equal or higher 

authority within the judicial hierarchy at an earlier date on 
a comparable set of facts or point of interpretation. All 

subsequent cases must take this earlier decision into 

account in decision-making to form a binding precedent. 

 
Lawyers may, however, argue that a current case is 

distinguishable from the previous one so that the 

precedent does not apply. This is how legal definitions 

and principles are refined over time. (If you have ever 
wondered what is in those heavy luggage-trolleys that 

lawyers wheel into court, alongside documentary 

evidence, it is the law books and records detailing 

precedent!) 

 
There is a hierarchy of courts in South Africa and this is 

discussed in more detail in Chapter 2. The decisions of 

higher courts bind lower courts. So, a decision by the 

Supreme Court of Appeal in Bloemfontein binds all other 
courts in the country. A judgment by a High Court in a 

particular provincial division binds other judges in that 

Court and all the lower courts in that division. Courts in 

other provincial divisions, however, will take that high 
court decision into consideration in their own 

deliberations, but are not bound by it. 

 

The decisions of the Constitutional Court, as the apex 
court, bind all other courts in the country  

 

1.3.5 Statutory law (statute) 
This is the law made by a democratically elected 

Parliament. It, too, must be consistent with the 

Constitution and the Bill of Rights. The Constitutional 

Court makes the final decision to declare invalid any 
statute inconsistent with the Constitution as a whole, or 

with the spirit, purport and objects of the Bill of Rights.  

 

Because of South Africa’s history, and the adoption of the 
final Constitution in 1996, we have side by side in our law 

books statutes that come from two very different legal 

frameworks. Apartheid law was designed to enforce racial 

separation, treated communities unequally and had many 

provisions that placed secrecy, repression and minority 
security and privilege before human rights. 

 

1.3.6 The Constitution and Bill of Rights 
The supreme Constitution enshrines founding values 

which include – human dignity, equality and freedom. 

These founding values are to be the foundation of official 

practice, law-making, legal interpretation, and provide for 
new freedoms and fundamental rights. The Bill of Rights, 

found in Chapter 2 of the Constitution, entrenches an 

array of progressive civil, political and socio-economic 

rights. It has been lauded as one of the most progressive 
Constitutions in the world. The supremacy of the 

Constitution means that all conduct and laws – statutory, 

common law and customary law – are subject to the 

Constitution for their validity. 

 
So, while all legal systems are works in progress, in South 

Africa today, the courts still face the challenge of bringing 

old laws (statutory and common law and customary law) 

into line with constitutional principles through their 
interpretations and rulings.  

 

One notable distinction is the framework the Constitution 

provides for the media.  
 

Freedom of information and expression are guaranteed 

by the Constitution. This is reflected in judgments that set 

precedents about the meaning of open democracy and 

the role and rights of the media: what information 
reporters can access and publish. This is ongoing. These 

developments take into account the new landscape 

created by the dominance of digital and social media, and 

the ease with which false or damaging material can be 
disseminated. It is still not complete, and its results are 

not always what the media or the public would like, or yet 

fully in line with constitutional principles. 

 
But the media do have increasing freedom to examine 

and comment on what those in positions of power do – 

and that includes matters relating to the law and the 

courts. This book provides information and guidance on 
these freedoms – and their limits – in the relevant 

sections of the chapters that follow. 

 

1.4 How laws are made 
Ideas for new laws generated by official bodies often first 

appear as public discussion documents, called Green 
Papers, sometimes followed by more refined statements 

of broad government policy thinking, called White 

Papers. Further refinement leads to legislative proposals 

called Bills. These are gazetted (published in draft form 

in the Government Gazette), go through a process of 

discussion in Parliament and in specialist committees, and 
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public participation is further invited. When they have 

been constructively developed into a form that Parliament 

adopts, the President signs them. If the President has 

reservations about the constitutionality of a Bill, the 
President has the power to hold up signing or assenting 

to a Bill and may refer the Bill back to Parliament for 

reconsideration.  

 

⯈For details of the different procedures for Bills in 

Parliament, go to parliament.gov.za/how-law-made 

 

When the President has signed them off, Bills become 
Acts of Parliament, and are re-published in their final form 

in the Government Gazette. Sometime Acts give the 

relevant minister power to make regulations: detailed 

practical instructions about how the statute is to be 

interpreted and carried out. Provinces, towns and cities 
are also allowed to make local laws which apply only 

within the area they govern. These laws are called 

ordinances (for provinces), and by-laws (for cities and 

towns).  

 
A changing and developing legal framework 
Statutes are passed by Parliament to deal with new social 

circumstances, technological developments, new policy 

thinking or other issues that existing laws do not cover. 

Sometimes this is done through an amendment 

(change), which updates an existing law to introduce the 
new considerations. Sometimes a completely new law 

must be made – for example, the Protection of 

Constitutional Democracy against Terrorist and Related 

Activities Act 33 of 2004 was enacted to give South 
African law additional powers to deal with crimes involving 

terrorist activity. 

 
The South African Law Reform Commission (SALRC) 
This is the key body involved in developing the law. Its 
role is advisory, but its opinions are always consulted, and 

normally respected, by law-makers. The SALRC’s 

predecessor was established in 1973. It is a body of 

senior judges, advocates, attorneys and academics 
chaired by a senior judge. A working committee from 

among these commissioners, and sometimes project 

committees of experts, carries out the SALRC’s work. A 

secretariat of Department of Justice employees – both 
state law advisers (see Chapter 3) and clerical and 

administrative staff – does the administrative work. The 

SALRC is tasked with: 

• Repealing unnecessary or obsolete (out of date) 

laws; 

• Removing anomalies (provisions that contradict one 

another or are out of place with the rest of a law); 

• Bringing about uniformity in South African law all over 

the country; 

• Codifying and consolidating the law (bringing all laws 

dealing with a particular issue together); and 

• Making justice more accessible. 

 

Law reform proposals may come from Ministries, 

Parliamentarians, civil society and individual private 

citizens. The SALRC also initiates law reform proposals. 
Proposals are studied to evaluate whether they have 

substance and are within the SALRC’s powers. If they are 

accepted, the SALRC seeks permission from the Minister 

of Justice and Constitutional Development to include a 

proposal in its programme and decides how urgently the 
work must be done. It then plans research on the 

proposal, setting up a project committee if it requires 

specialist expert input. 

 
When preliminary research has been done, an issue paper 

is published on the SALRC’s website and announced in 

the media, and public comments are invited. Once public 

input is received and research completed, a discussion 
paper setting out the problem, the options, the legal 

context and the proposed draft bill is made available for 

comment.  

 

SALRC also organises workshops and seminars around 
the country. Once this process is complete, the final 

report has to be approved by the full SALRC and then 

goes to the Minister of Justice and Constitutional 

Development. If accepted, the draft bill then goes through 
the parliamentary process described above. 

 

1.5 Civil and criminal law 
A main division in South African law is between criminal 

law and civil law. This reflects differences in how crimes 

are defined, what procedures the courts follow, how proof 
of a crime is determined, and the kinds of penalties 

imposed. 

 

This section sets out the broad principles underlying this 
distinction; you will find the details in Chapter 4 (Criminal 

Procedure) and Chapter 5 (Civil Procedure).  

 

1.5.1 Criminal Law 
Criminal law deals with breaches of the laws enacted by 

Parliament or deriving from the common law to maintain 

safety and order. It also provides proportionate sanctions 
for breaches. Rape, murder, assault, trespass and theft 

are dealt with under the provisions of criminal law, 

because – although the victim may be an individual – the 

attack on them has disturbed the order of society as a 
whole.  

 

The immediate purpose of a criminal prosecution is to 

impose punishment for this disturbance, rather than to 

offer redress to the injured party. This is the first main 
difference between criminal and civil law. The individual 

affected (called the complainant) lays the charge at the 

police station, but it is the state that prosecutes the 

accused person. A criminal charge can be brought against 

anybody who breaks the law. It is both a constitutional 

I 

I 

https://www.parliament.gov.za/how-law-made
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and a common law principle, and key to the rule of law, 

that nobody is above the law, including members of 

government, the police service and court officers. 
  

The correct terminology is that the person who has 

committed the crime is called the perpetrator; the 

person the state alleges is the perpetrator a suspect until 

they are charged. After that they are the accused and, if 

convicted, can then be referred to as a criminal. 
 

 
Burden of proof in criminal cases 
Before an accused person can be convicted (found 

guilty), the case against them must be proven ‘beyond 

reasonable doubt’. This is the second main difference 
between criminal and civil law. It means there must be 

convincing, adequate proof that the crime has occurred 

and that the person accused committed it. 

 
The ‘beyond reasonable doubt’ standard does not mean 

‘without any doubt whatsoever’. It means that what the 

legal system considers a ‘reasonable person’ would have 

no further doubts. (In England, a ‘reasonable person’ 
used to be defined by judges as ‘the man on the London 

bus’ – which illustrates the pitfalls of such definitions!)  

 

1.5.2 Civil law 
Civil law concerns private relationships between individual 

members of society. It deals with issues such as marriage  
and divorce, business deals, rent, damage to property or 

neglect of duties resulting in harm to somebody or 

something. Unlike in criminal cases, the state is not 

normally involved in such disputes as a party, but its 

services are called upon as an arbiter and interpreter of 
the law relating to the dispute. The state can be a party 

in delictual and contractual disputes when, for example, 

government property is damaged, or an official body’s  

carelessness has caused harm, or when the state itself is 
a party to a transaction like a contract that has been  

breached or whose conclusion is suspected to be irregular 

or corrupt. 

 

Civil cases often arise out of contracts (voluntary 

agreements between parties to perform certain actions 
which then create rights and obligations). For example, 

when someone decides to buy something, the buyer must  

hand over the money and the seller must hand over the 

Note: in criminal cases the accused is said to be 

‘innocent until proven guilty’. But this does not 

mean they are innocent. It is merely the legal 

description of how the court is supposed to treat 

the person until the case is proved. 
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item. Both the failure of the buyer to pay and the failure 

of the seller to provide an item of the promised standard 

could lead to a civil action. 

 
The same facts that give rise to a criminal case may also 

give rise to a civil action, as when an assaulted person 

lays a criminal charge, but also sues for compensation for 

injuries suffered. The correct terminology is the person 

who feels they have been wronged is known as the 

plaintiff and the party sued is referred to as the 

defendant. A civil case can be heard by either a 

magistrate or a judge. 

 
Burden of proof in a civil case 
In a civil case, the plaintiff normally needs only to prove 

their claim on a ‘balance of probabilities’ (that their case 

is more probably true than the defendant’s). The 

‘innocent until proven guilty’ legal presumption is not 
universal in civil cases. And as in criminal law, civil law 

needs both the disputed act and the liability of the 

defendant to be proved for the claim to succeed. These 

factors are critical in determining the liability of the 

defendant and the amount to be awarded. 
 

1.5.3 Commissions of inquiry 
Commissions of inquiry are not courts of law, although 
they are very often chaired by judges. The aim is not to 

determine innocence, guilt or penalties, but to discover 

and synthesise evidence about an issue, action or 

problem. The process is inquisitorial (to find out), not 
adversarial (to argue innocence and guilt). The objective 

of a commission of inquiry is to seek truth, accountability 

and transparency, and this may inform further punitive 

measures. The Constitution confers the power to appoint 
a commission of inquiry on the President as part of their 

executive powers. For a more detailed discussion of 

commissions of inquiry, see Chapter 6.  

 

 
 

  

..✎.   Reporting Tips. .  

• Be clear about which laws someone is accused of breaking and whether you are covering civil or criminal 

proceedings. Check the terminology you are using to ensure it is correct. 

• In a civil case tell readers clearly who is bringing the case and why. 

• Where a case is based on laws that pre-date democracy, you can deepen your reporting by consulting experts 

outside the courts on the relevance of those laws in our new constitutional and rights climate. 

• Take care when you use words like ‘proof’, ‘probability’ and ‘doubt’ because these have specific meanings in 

the context of different types of cases, as described above. 

• If your beat includes the law as weII as the courts, an excellent – and neglected – source of stories is proposed 

new laws and changes in existing laws. Regularly check the SALRC website, the Government Gazette and 

media announcements of law workshops and seminars for information. 

• Do not confuse commissions of inquiry with court cases, and do not use terms such as ‘accused’, ‘plaintiff’, 

‘crime’ or ‘guilty’ when reporting on these. 

• Whatever the case, try to stay with it from beginning to end and keep your story consistently updated with 

the most recent developments. Use your publication or platform social media pages to do this if you cannot 
run regular full stories. A single session of evidence can change a case completely – but even if it does not, 

news consumers always want to know how a newsworthy case develops and ends.  
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Chapter 2: The Courts

 

2.1 Courts and where they sit 
South Africa’s legal system is made up of lower and higher 

courts, each with different legal powers over different 

geographical areas. The term for these powers is 

jurisdictions. 

 

The two most senior courts in the country are the 
Constitutional Court in Johannesburg and the Supreme 

Court of Appeal (SCA) in Bloemfontein. Every province 

has at least one High Court; Gauteng, the Eastern Cape 

and Kwazulu Natal each have two or more High Courts.  

 

2.1.1 The Constitutional Court 
The Constitutional Court (‘Concourt’) is the highest court 
in South Africa on matters related to the Constitution. 

While other courts may decide on constitutional issues, 

the Concourt has the final say on whether a legal matter 

is in accord or conflict with the Constitution. The Concourt 
may decide: 

• What the status, power or functions of national or 

provincial organs of state are when these are 

disputed; 

• Whether a bill before Parliament or a provincial 

legislature is constitutional. The court considers this 

at the request of the President or a provincial premier 

before they assent to the bill;  

• Whether a law passed by Parliament or a provincial 

legislature complies with the provisions of the 
Constitution: at the request of one third of Members 

of Parliament or one fifth of the Members of a 

Provincial Legislature; 

• Whether amendments to the Constitution comply 

with the Constitution; 

• Whether another court was consistent in finding that 

the conduct of the President or of a provincial 

legislature or an Act of Parliament is inconsistent with 

the Constitution;  

• Whether anything else done by Parliament, not 
relating to the validity of a law, complies with the 

Constitution; and 

• Whether a provincial constitution or an amendment 

passed under it, complies with the national 

constitution. 

 
Composition of the Concourt 
The Constitutional Court is made up of 11 judges, with 
eight the minimum number for hearing a case. It is led by 

the Chief Justice and the Deputy Chief Justice of South 

Africa. Both of them are appointed by the President of the 

Republic of South Africa, acting with other members of 
the cabinet, after consulting the other parties in 

Parliament and the Judicial Services Commission (see 
Chapter 3). Constitutional Court judges can stay in office 

until they have amassed 15 years of active service, but 
not beyond the age of 75. 

 

2.1.2 The Supreme Court of Appeal 
The Supreme Court of Appeal (SCA) hears only appeals 

against decisions of the High Courts. The SCA is led by a 

President and Deputy President of the SCA. Judges of 

appeal are appointed by the President of the Republic of 
South Africa , , , using the same process of consultation 

as for the Chief and Deputy Chief Justices of the 

Constitutional Court. A panel of three to five judges of 

appeal hears cases. They have the jurisdiction to hear and 
determine an appeal against any decision of a High Court 

and their decisions are binding on all lower courts. 

 

2.1.3 Electoral Courts 
The Electoral Court is established in terms of section 18 

of the Electoral Commission Act, and it enjoys the same 

status as a Supreme Court of Appeal. The Electoral Court 
only adjudicates electoral matters. The Electoral Court is 

made up of a judge of the Supreme Court of Appeal acting 

as the chairperson, two High Court judges, plus two other 

members that are all appointed by the President of the 
Republic.  

 

The Electoral Court may review, hear, and determine an 

appeal against any decision made by the Independent 
Electoral Commission relating to an electoral matter.  

This chapter lists the different types of courts and tribunals in South Africa, and sets out: 

• Who staffs and presides over them; 

• What the jurisdiction of each is; and 

• How these different courts relate to one another. 
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2.1.4 High Courts 
High Courts act as courts of appeal on matters from the 

lower courts, or as trial courts (‘courts of first instance’) 

in cases involving large sums of money, serious crimes 

and potentially heavy punishments. They also hear 
divorce cases. 

 

Each High Court’s jurisdiction is usually limited to the 

geographical area that it serves, but it can happen that 

one or more High Courts have concurrent (equal and 

simultaneous) jurisdictions over the same matter. In its 

own area, the High Court has jurisdiction over all people 
living in that area. The proposed Traditional Courts bill 

(see below) may change this if it does not include an opt-

in provision.  

 

High Courts also have circuit local divisions presided 

over by a judge of the division, who periodically travels to 
outlying centres to hear cases. Except for crimes where  

The High Courts 

• Eastern Cape High Court (Bhisho) 

• Eastern Cape High Court (Grahamstown) 

• Eastern Cape High Court (Port Elizabeth) 

• Eastern Cape High Court (Mthatha) 

• Free State High Court (Bloemfontein) 

• Western Cape High Court (Cape Town) 

• KwaZulu-Natal High Court (Durban) 

• KwaZulu-Natal High Court (Pietermaritzburg) 

• South Gauteng High Court (Johannesburg) 

• North Gauteng High Court (Pretoria) 

• Northern Cape High Court (Kimberley) 

• Limpopo High Court (Thohoyandou) 

• Limpopo High Court (Polokwane) 

• North West High Court, Mafikeng 

(Mmabatho) 

• Mpumalanga High Court (Nelspruit) 

Figure 1: Courts in South Africa 
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the law sets minimum or maximum sentences, High 

Courts have no limits on the sentences they can impose, 

up to and including life imprisonment in certain cases. 

 
High Courts are led by a Judge President, who, like all 

other judges of the high and all lower courts, is appointed 

by the President from a list of names drawn up by the 

Judicial Services Commission. High Court judges may hold 

office until they have amassed 15 years of service or have 
reached the age of 75. 

 

2.1.5 Magistrate’s Courts 
Regional and District (‘ordinary’) Magistrate’s Courts 

together comprise the so-called lower courts. By 2018, 

there were 384 magisterial districts, 18 sub-districts, 235 

periodical courts, and 79 branch courts. Further, the 

country had 1,914 magistrates as well as 351 regional 

court magistrates. The Minister of Justice, on the 
recommendation of the  Magistrates Commission, 

appoints both district and regional magistrates. 

 

Regional Magistrate’s Courts . 

Each region is headed by a Regional Court President, who 

is the regional magistrate and administers (runs) the 

Regional Court, managing the court roll (list of cases) 

and assigning regional magistrates to cases. A Regional 

Court may hear (try) any criminal case except treason, 

but cannot pass sentences greater than 20 years 
imprisonment or a fine of R600 000. (Fines are adjusted 

and set by the Minister for Justice). The Regional Court 

hears criminal cases and certain civil disputes such as 

divorce cases. Magistrates wear black robes when 
hearing civil matters and red robes when dealing with 

criminal matters.  

 
District Magistrate’s Courts 
District Magistrate’s Courts may also hear both civil and 
criminal cases. District magistrates may be ranked as 

magistrates, senior magistrates or chief magistrates 

depending on their personal seniority and the size of their 

district. Ordinary magistrates wear plain black gowns, 
whereas chief magistrates wear gowns with red stripes 

down the facings. These courts cannot hear civil cases 

where the amount of money in dispute is more than R200 

000, or murder, rape or treason criminal cases. District 

magistrates are not permitted to impose prison sentences 
of more than three years or fines of more than R120 000. 

 

Each district magistrate is responsible for the 

administration of their own district, particularly the setting 
of spot and admission of guilt fines within the parameters 

laid down by the Minister of Justice.  

 

2.2 Other kinds of courts 
Various kinds of courts and commissions operate in some 

kind of relationship to the Magistrate's and High Courts. 
Many of these courts do not take place in dedicated 

physical buildings, They often take place in the 

magistrate's court building, which can assume different 

identities to hear different kinds of cases. In addition, 

other bodies have the same status in law as courts, but 
do not relate to the Magistrate's and High Courts. 

 

2.2.1 Courts and bodies with High Court status 
The Land Claims Court 
This court has the same status as a High Court and was 

set up to hear cases dealing with land rights and the 

restitution of land resulting from the racially based 

dispossessions legalised by the 1913 Land Act and 
subsequent apartheid laws such as the Group Areas Act. 

Its aim is to restore land to uprooted communities by 

investigating and weighing the validity of their claims and 

those of later occupants, and reaching a settlement 
between the two parties. Previously, this had been based 

predominantly on the 'willing seller: willing buyer' 

principle.’ However, after a parliamentary review of this 

principle in the 2008-2010 period that revealed land 
distribution had been slow and small in impact, and 

extensive further discussions, the Expropriation Bill was 

gazetted in 2020. This provides updated guidance about 

when land may be expropriated for a ‘public purpose’ 
(which includes redistribution), about suitable payment 

and about when no payment needs to be made.  

 
Water Tribunal 
Water Courts were replaced by the Water Tribunal in 
1998 which was established by the National Water Act. 

It is an independent body which has jurisdiction in all the 

provinces and consists of a chairperson, a deputy 

chairperson, and additional members. It has jurisdiction 

over water disputes. 
 
The Labour Court 
This is a court with the same status as a High Court, set 

up under the 1995 Labour Relations Act. The Labour 
Court has national jurisdiction and sits in Johannesburg 

with three satellite courts in Cape Town, Durban and Port 

Elizabeth. It has exclusive jurisdiction over most labour 

matters and has concurrent (equal) jurisdiction with the 

High Court in constitutional matters arising from 
employment-related issues. 

 

The court is led by a Judge President assisted by a Deputy 

Judge President. People appointed as judges of the 
Labour Court must have expertise and experience in 

labour law as well as meeting all the other requirements 

for appointment as a High Court judge. Labour Court 

judges are paid on the same scale as High Court judges. 
 

The Labour Court has the power to make any appropriate 

order including granting urgent interim relief (ordering the 

halting of something undesirable), interdicts (forbidding 
something), orders for specific performance, declaratory 

orders and awards of compensation or damages. 
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Additionally, a Labour Appeal Court seated in 

Johannesburg is the final court of appeal on labour issues. 

The Judge President and Deputy Judge President of the 

Labour Court hold the same positions in the Labour 
Appeal Court. Parties may request leave to appeal to the 

Labour Appeal Court against any order or judgment of the 

Labour Court. 

 
Patent, trade mark and copyright courts 
There are various avenues to enforce trademarks and 

patents in South Africa, the avenue will depend on the 

facts of the case. Traditional enforcement of trademarks 

are dealt with in the High Court. A judge of the Gauteng 

High Court is designated by the Gauteng Judge President 
as Commissioner of Patents and has the same powers, 

sitting in the same division, on this civil matter. The 

Commissioner of Patents also acts as the Copyright 

Tribunal and hears appeals against infringements of 
copyright. Appeals on these matters lie with the full bench 

of the provincial division concerned. 

 
Office of the Family Advocate 
This office exists in every High Court and local division. 
The Family Advocate reports to the court and makes 

recommendations about the best interests of minor 

children during divorce actions or applications for the 

variation of existing divorce orders. 
 

The Master of the High Court is the official protector of 

the interests of minors and other people who are found 

not to have the capacity to make legally valid decisions 

('legally incapacitated'). The Master administers the 

funds of such people and of those who have been willed 

money but cannot be found ('absent heirs'). These 

funds are paid into the Guardian's Fund. 
 

2.2.2 Courts and bodies with Magistrate's 
Court status 
Sexual offences courts 
Sexual Offences Courts are special courtrooms that deal 

specifically with sexual offences, such as rape and sexual 
assault. They provide exclusive and sensitised services to 

rape survivors and other witnesses. To reflect the new 

constitutional climate around sexual offences and gender 

relations, and following the passage of the 2007 Sexual 
Offences Act, draft regulations provided for a national 

system of specially-built Magistrate's Courts to deal with 

sex crimes such as rape and paedophilia, under the 

Section 55A amendment to the Magistrates Courts Act. 
These were to have audio visual equipment and separate 

witness rooms and facilities, and be staffed by specially 

trained prosecutors. However, the regulations governing 

the conduct of these courts were only gazetted in 
February 2020. The first such court under these new 

regulations was launched in Bredasdorp at that date, but 

a deadline for full national rollout had still not been set at 

that time. For the full history of these courts, see 

Chapter 9. 

 
Equality courts 
Equality courts were created by the Promotion of Equality 

and Prevention of Unfair Discrimination Act 4 of 2000 to 
hear cases concerning unfair discrimination, hate speech 

and harassment. They are based in Magistrate's Courts 

with an extension into the High Courts to hear appeals. 

Magistrates with specialist training have the power to 
conciliate and mediate, grant interdicts, order payment of 

damages or order a person to make an apology. Any 

person, or an association acting on their own behalf or on 

behalf of others, can bring a case to the equality court. 

The South African Human Rights Commission and the 
Commission for Gender Equality (CGE) can also bring 

cases to the equality court. For more on their role see 
Chapter 9.  

 
Specialised commercial crimes courts 
Some of these specialised courts have already opened 

and more are planned. They are a collective effort 

between the National Prosecuting Authority and the 

Department of Justice and Constitutional Development 
(DoJ) to combat commercial crime, which includes fraud 

and corruption and is frequently referred to as 

‘whitecollar crime’. They are staffed by regional 

magistrates, prosecutors and South African Police Service 
(SAPS) Commercial Branch detectives. On 30 March 

2021, the Department of Justice and Constitutional 

Development announced the established of specialised 

commercial crime courts in Limpopo, Mpumalanga, North 
West and the Northern Cape.  

 
Specialised Commercial Court 
On 3 October 2018, the office of the Judge President of 

the Gauteng division of the High Court of South Africa 
released a Commercial Court Practice Directive which 

came into effect immediately, creating a specialised 

Commercial Court administered as part of the High Court. 

The purpose of the specialised Commercial Court is to 
promote the efficient conduct of litigation and to resolve 

disputes quickly, cheaply and fairly, with a particular 

interest in corruption. So far this court only operates in 

Gauteng. For more on the law around corruption cases, 
see Chapter 9. 

 
Maintenance courts 
A maintenance court enforces maintenance orders: court 

orders compelling someone to support another person, 
such as a spouse to support their divorced wife and 

children, or a parent to support their children. Only those 

whose presence is essential to these proceedings may 

attend them. The media often refer to maintenance as 
'papgeld '. 

 

Normally no information may be published which will 

identify, or be used to deduce the identity of any minor 

involved in a maintenance case. But in both maintenance 
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courts and children's courts (below), this ruling may be 

lifted if the court finds that publishing the information is 

'fair and just and in the interests of a particular person'. 

 
Child Justice Courts 
In terms of the Children's Act of 1960 (1983), a 

Magistrate's Court acts as the children's court for its area. 

These courts deal with custody, adoption matters, 

children in need of care, maintenance orders and 
temporary custody. Appeals on any of its decisions are 

heard in the High Court. 

 

A children's court is a court specially convened to 

determine the interests of a child: whether the child 
should be adopted, fostered, placed in a children's home 

or industrial school or under the care of a welfare 

organisation. The children's court also has to decide 

whether a child has adequate representation and 
guardianship before any criminal case against that child 

can proceed. If the children's court finds that there are no 

parents or guardian, or that they are not fit or able to look 

after the child properly, it may order that the child be 
removed to a 'place of safety'.  

 

Nobody can be present at these sittings except the legal 

representative(s) of the child or other people whose 
presence the court deems necessary. The Commissioner 

of the Children's Court has the authority in terms of the 

Child Care Act 74 of 1983 to determine who may attend. 

 

It is also the children's court commissioner who 
determines whether children without other guardians may 

speak to the press. Proceedings of children's courts are 

normally protected from any type of reporting that might 

indicate the identity of the child concerned, and there is 
no automatic right of access to their records. 

 

Child Justice Courts also deal with the bail application, 

plea, trial or sentencing of a child.  
 
Family courts 
One of the purposes of family courts is to provide access 

to court processes for people who have no money for 

lawyers or advocates. These courts also deal with issues 
of domestic violence, maintenance, custody and the 

guardianship of children. The first facility of this kind was 

launched by the Minister of Justice on 26 March 2021. In 

these courts a family advocate has a role similar to that 
of a social worker and makes sure that such things as the 

custody arrangements for children in a divorce are 

satisfactory from the perspective of the child's welfare. 

 

2.2.3 Courts from which appeals can be heard 
in the Magistrates and High Courts 
Small claims courts 
These courts were established in 1985 to provide easier 

and less expensive access to the legal system in civil 

cases concerning sums of money of R20 000 or less. The 

presiding officer or adjudicator in such disputes is called 

the Commissioner for Small Claims, and is normally an 

attorney or advocate who offers his services free. 
 

Only 'natural persons' (individuals, not companies) may 

approach these courts and no cases against the State 

may be heard in them. The amount of money involved in 

the dispute may not exceed R20 000 and there is no 
appeal against the Commissioner's decision. But if the 

court exceeds its jurisdiction in hearing a matter where 

the amount is more the R20 000 or where gross 

irregularities have occurred during the proceedings, 
decisions may be put on review to the High Court. See 

also Chapter 5.  

 
Income tax courts 
These are special courts comprising a judge and two 
assessors: one, an accountant and the other a 

businessperson (or a mining engineer in a mining-related 

case). They hear appeals on income tax assessments and 

assessments of estate duties. Appeals from this court can 
go either to the provincial division in which the court sits, 

or directly to the SCA. 

 

However, in October 1999, the South African Revenue 
Service (SARS) opened a criminal courtroom in the 

Johannesburg Magistrate's Office dedicated to 

prosecuting tax crimes. This court deals only with cases 

involving the failure to submit tax returns or to answer 

questions from SARS officials, not with tax fraud. Since 
2011, the SARS tax court, which operates more as a 

tribunal, deals with tax appeals and procedural matters 

relating to objections and appeals. The tax court hearings 

are generally not public, however they may be made 
public under exceptional circumstances. The SARS tax 

court is situated in Pretoria.  

 

2.3 Military courts 
The South African National Defence Force has its own 

courts with jurisdiction over all offences committed in 
terms of the Military Disciplinary Code. They are headed 

by military judges. Appeals against their decisions go to 

the High Court. 

 

2.4 Customary courts 
These courts were originally set up by statute under the 
colonial and apartheid regimes. Currently, they are part of 

the lower courts system. A chief or headman employs 

lesser headmen – usually older men and women – to run 

smaller sections of the community. Cases may be heard 

under a tree or in a local school. These courts will primarily 
hear and determine minor civil claims arising from 

indigenous law and custom brought by someone living 

within a rural headman's area of jurisdiction. 

 
A customary court has limited powers to try and punish a 
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person who has committed a minor criminal offence 

under common law or indigenous custom, such as petty 

theft or trespass. As it stands, they can only impose 

sanctions such as fines and banishment. Statutory law 
excludes most serious offences from these powers. 

 

These courts also apply living, unwritten customary law 

and have the power to hear a range of issues such as 

marriage disputes and inheritance disputes.  
 

The customary courts are currently regulated by the Black 

Administration Act. However, its provisions are largely 

outdated and most of them have been repealed. 
 

The provisions of new legislation proposed by the South 

African Law Commission are: 

• The full participation of women as councillors or 

presiding adjudicators (judges) must be allowed;  

• Paralegals trained in both customary law and the 

requirements of the Bill of Rights should assist the 

courts; 

• Traditional courts should be regarded as courts of law 

and given the status and respect of courts of law· 

• Cases related to marriages such as divorce or 

separation must be heard by a family court; 

• Cases relating to customary land rights should be 

appealable to other courts in the normal way; 

• Civil cases should have a ceiling placed on their value; 

• Traditional courts need to be alerted that corporal 

punishment is unconstitutional and therefore illegal; 

• Procedures should remain informal but keep written 

records that other courts can refer to in the case of 

appeal; and 

• Revenues from fines should be used for the benefit 

of the community concerned. 
 

Changes under way for customary courts 
The Traditional Courts Bill was developed to replace S12 

and S20 of the Black Administration Act, which 

empowered traditional leadership to resolve disputes and 

certain offences in Traditional Courts. Although the Act 

has been repealed, the provisions which regulated the 
traditional courts were kept until new legislation could be 

enacted. The Traditional Courts Bill purports to:  

 
‘provide a uniform legislative framework for the structure and 
functioning of traditional courts, in line with constitutional 
imperatives and values.’ 10 

 

The Bill, which is highly contested, proposes several 

changes to the current customary courts system. 
Essentially it creates a parallel and separate legal system 

for people living in rural areas. South Africa already has a 

hybrid legal system which encompasses civil law, the 

common law and customary law. The Bill does not give 

 
10 Traditional Courts Bill, B1-2017, available here: https://www.justice.gov.za/legislation/bills/2017-TraditionalCourtsBill.pdf 

community members in these areas an option to opt out 

of using traditional courts and approaching other courts 

instead, and the Bill gives traditional leaders extraordinary 

powers in terms of the punishments they may impose on 
community members.  

 

At the time of writing, the National Assembly had agreed 

to the Bill. However, it has not been enacted yet. As such 

it is not operational yet. If it is passed, it will be published 
in the Government Gazette.  
 

2.5 Community courts 
To lighten the burden of petty crimes and social disputes 

on the justice system, the first pilot community court was 

set up in May 1991 at the Kyalami Metro Council in 
Gauteng to promote community administration and 

policing. The aim of community courts is to ‘clean up’ 

petty crime from the areas where they are located and 

they are being set up in other regions. They handle such 
crimes as urinating in public, littering and trespassing. 

There are now 13 such courts throughout the country 

 

Community courts are essentially district courts staffed by 
a small number of representatives from all levels of the 

district justice system, based on the same premises and 

integrating their approach to cases. Their jurisdiction is 

limited to: 

• Offences related to drug or alcohol abuse; 

• Offences related to municipal by-laws; 

• Other petty offences. 

Offenders are dealt with immediately and the emphasis is 

on rehabilitation. Alternative sentences such as 

community service are encouraged. 

 
A 2005 study by the Legal Resources Group at the 

University of Cape Town found that community courts in 

that area had been highly effective. Community members 

had come to understand the concept of restorative justice 
(see Chapter 1). The courts made increased use of 

alternative (i.e. non-prison) sentencing, such as 

community service  

 

2.6 Municipal courts 
Courts have been established in Cape Town and Pretoria 
and in Kwazulu-Natal to enforce compliance with city by-

laws and release resources for the criminal justice system. 

In December 2000, mobile courts sited on freeways 

during peak traffic flows (public and school holidays) 
were introduced to deal speedily with traffic offencesand 

a similar system was used at stadiums during the 2010 

FIFA World Cup. The municipality supplies administrative 

and infrastructure support, while the Department of 

Justice provides the magistrates. 
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2.7 Arbitration tribunals 
The 1965 Arbitration Act sets out the circumstances in 

which matters may be referred to arbitration bodies, and 
the extent to which the High Court may intervene. 

Currently, the arbitration tribunal most frequently covered 

by the media is the Commission for Conciliation, 

Mediation and Arbitration (CCMA), created under 
provisions of the 1995 Labour Relations Act. The CCMA 

has an office in each of South Africa's nine provinces and 

a national office in Johannesburg. 

 

Its part-time and full-time commissioners, appointed for 
their knowledge of labour relations matters and arbitration 

techniques, hear labour disputes and try to help the 

parties reach a settlement. The CCMA has the power to 

find in favour of or against parties in relation to the labour 
law, and to order compensation or other forms of 

restitution. 

 

The CCMA initially estimated it would have to deal with 
around 30 000 referrals each year. This proved a major 

underestimate, and in recent years the lack of resources 

to deal with growing numbers of cases has placed severe 

constraints on the effectiveness of the tribunal and its 

speed of resolution; 2021 cuts in its budget have led to 
the discontinuation of many part-time commissioners and 

further slowed processes down.  

2.8 Judicial commissions of inquiry 
Commissions of inquiry are essentially fact-finding bodies, 

whose main aim is to investigate, make findings, and 
make recommendations based on the findings. They are 

usually set up by the President to investigate matters of 

public concern or to gather information needed for 

formulating public policy. They can also be set up to 
investigate matters outside this broad mandate. The rules 

for running each commission will differ based on its needs 

relating to issues such as strict observance of the audi 
alteram partem (hearing all sides) rule and the 

representation of witnesses. Commissions are led by a 
Chairperson, who is usually a sitting judge, a former judge 

or an advocate. They are governed by the Commissions 

Act, which sets out the powers of commissions. Even 

though they do not operate like a court of law, the 
chairperson has certain court-like powers such as 

summoning witnesses and taking evidence. For full details 

on commissions of inquiry see Chapter 6. 

 

2.9 Courts online 
The restrictions on gatherings implemented because of 
the Covid-19 pandemic from March 2020 onwards 

accelerated moves already begun within the legal system 

to develop digital case and evidence management 

systems, and increase the use of video conferencing, 
virtual arbitration and remote consultations. The Zondo 
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Commission, for example, heard much evidence from 

witnesses online. However issues of access to digital 

connectivity and even electricity meant this option was 

not even available to all courts, panels and commissions.  
  

On 4 August 2021, the Pietermaritzburg High Court 

issued a directive that former president Zuma’s corruption 

hearing would be heard in open court. The judge’s 

decision was based on submissions made by Zuma’s 
legal team, arguing that a virtual hearing was a violation 

of the right to a fair trial, based on the principle that 

attending a virtual hearing does not amount to the 

constitutional requirement that an accused person must 

be present when they are being tried. This submission 

had support in international jurisprudence, which the 
Zuma legal team relied on. It remains to be seen, 

however, whether this position is accessible to all accused 

persons in South Africa, and whether more courts will 

adopt this approach instead of opting for virtual hearings 

under pandemic conditions – or, indeed, what will happen 
to these initiatives in a post-pandemic period. 

 

..✎.   Reporting Tips. .  

Note: These general points apply to all courts and all types of cases. You will find more detailed information on 
reporting civil and criminal cases and on certain specific rules, such as defamation, contempt and sub judice, in the 

relevant chapters. 

• Do not neglect the smaller courts, such as the Patent, Trade Marks and Copyright Courts. Any court has the 

potential to provide interesting stories.  

• Be absolutely certain which type of court you are attending, and what rules and terminology are appropriate for 

that kind of hearing. Some courts have the power to determine innocence or guilt; others can merely find for 

or against a party; some can punish; others can merely recommend actions towards a settlement ('remedies 

and penalties'). If you get it wrong you can compromise the truth and possibly defame some of those involved. 

If in doubt, ask. 

• Avoid ‘hit-and-run’ court reporting. Stay with a case and check that you have heard all sides. A witness may 

give evidence in the morning and be cross-examined in the afternoon – and two very different pictures may 

emerge. If your deadline means that you have to deliver a story part-way through this process, make it very 

clear in what you write that the case is continuing and that what you report may be contested or contradicted 

later. Again, be aware that your publication or platform can be sued later if your reporting defames someone 

involved. 

• Respect the rules of the different courts about what you may or may not report. These rules are in the interests 

of justice towards those involved (for example children or survivors of sexual assault) – but you can also be 

expelled from the court or even jailed for contempt if you break them. 

• Make your reports understandable to ordinary readers but choose and use your words and terms precisely so 

they have the same meaning as the legal term you are ‘translating’. Lawyers use a specialised jargon that is 

understood in court and by other legal professionals. Your job is to interpret their arguments and the judgment 

so that non-specialist readers can understand them and form an opinion about what went on. But to do this 

you must know exactly what is meant by the legal terms and jargon used. Again, if in doubt, ask. 
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Chapter 3: The Players – Officials and officers of the courts 

 

 

3.1 Introduction 
When you first begin reporting from the courts, you may 

be puzzled by who does what, what some of the more 

mysterious titles mean – and who is the best person to 
ask for the information you need. This chapter unravels 

the mystery, and also describes the work of some of the 

external constitutional bodies that support the work of the 

courts. 
 

3.1.1 Judges 
‘Judge’ is the general title we give to the presiding officers 
in all the higher courts. 

 

High Court judges must have many years of practical 

experience as lawyers before being nominated by the 
Judicial Services Commission (JSC – see below) and 

appointed by the President. Normally they are serving 

senior advocates (silks) who have previously acted as 

judges for short periods. 

 

Because of the exclusion suffered by many lawyers of 
colour under apartheid, this has led to heated debates 

about how representative the judiciary (the community 

of judges) is, to conscious attempts to appoint a more 

diverse judiciary, and to allegations of tensions between 

long-serving and newly appointed judges from different 

communities. 

 
Judges in the High Court are generally referred to as ‘the 

bench’, from past times when they did indeed sit on a 

bench, although now they use rather grand carved 

wooden chairs. Usually one judge, wearing a black gown, 
hears a civil case, but if the matter is on appeal, three 

judges will make up the bench. 

 

One judge, wearing a red gown, hears a criminal case, 
unless the matter is very serious, in which case the judge 

can appoint two assessors to help. Assessors are usually 

advocates or retired magistrates. They sit with the judge 

during the case and listen to all the evidence presented 
to the court. At the end, they give the judge their opinion. 

The judge does not have to agree with the assessors’ 

opinions, but those opinions can be helpful in making a 

decision. 
 

All judges, whether in the Constitutional Court, SCA or 

High Court have guaranteed salaries, allowances and 

benefits that may not be reduced. The constitution 
guarantees the independence of the judiciary, and 

protecting judges’ benefits is seen as a way of protecting 

them from financial pressures and inducements. 

 
Removing judges 
Judges can be removed if the JSC finds they are incapable 

of carrying out their work (for example through serious 

mental or physical illness or injury), are grossly 

incompetent, or guilty of gross misconduct. At time of 
writing in 2021 a critical finding of the Judicial Conduct 

Tribunal (part of the JSC, see below) has been made 

against Western Cape Judge President John Hlophe, with 

the JSC recommending that he be impeached; how events 

subsequently unfold will indicate how effective these 
processes are in practice.  

 

Two-thirds of the National Assembly has to agree to a 

resolution calling for the judge to be removed 
(impeachment). Normally judges serve until they have 

amassed 15 years of service or have reached the age of 

75. 

 

3.1.2 The Judicial Services Commission 
The JSC is a body established under the Constitution to 

manage the appointment, and conduct of judges. It 
comprises: 

 

• The Chief Justice; 

• The President of the SCA; 

• One Judge President nominated by the other 

Judges President; 

• The Minister for Justice and Constitutional 

Development; 

• Two practising advocates; 

• Two practising attorneys; 

• One university teacher of law; 

This chapter: 

• Names the principal role-players in the court system; 

• Explains how they are appointed or selected; and 

• Explains what their roles are. 
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• Six Members of Parliament (MPs) nominated by 

the National Assembly (of whom three must be 
opposition MPs); 

• Four members of the National Council of 

Provinces (NCOP); 

• Four other people nominated by the President 

after consultation with the leaders of all political 

parties; and 

• The Premier and Judge President of the particular 

province where that province’s judiciary is under 

discussion. 

 
When appointments to the higher courts (High Court, 

SCA and Constitutional Court) have to be made, the JSC 

gives public notice of the vacancies that exist and calls for 

nominations. The names of the candidates to be 
interviewed are published and members of the public and 

professional bodies are invited to make submissions. The 

commission then holds public hearings. After the 

interviews the JSC deliberates (decides), and makes its 

decision in private. 
 

The nature of JSC interviews is changing, as party politics 

intrude. At the time of writing the 2021 JSC interviews for 

the appointment of Constitutional Court judges had been 
challenged in the High Court by the Council for the 

Advancement of the South African Constitution (CASAC) 

on the grounds that party political and factional agendas 

influenced the JSC’s decisions. The JSC subsequently 
agreed to the relief sought by CASAC and the list of the 

candidates has been set aside. Fresh interviews for the 

Constitutional Court candidates will be conducted.  

 

As well as interviewing and shortlisting suitable 
candidates for the President to appoint to the higher 

courts, the JSC briefs the President on any matters 

concerning the administration of justice in the country or 

any matter relating to the judiciary. Part of the JSC is the 
Judicial Conduct Tribunal (JCT), which makes 

recommendations to the JSC based on complaints laid 

against judges. 

 

3.1.3 Magistrates 
Magistrates are the presiding officers of the lower courts. 

They hold law degrees, are appointed from among senior 
prosecutors and have passed public service examinations. 

Magistrates used to be appointed by the Minister for 

Justice and were civil servants (State employees) subject 

to the same codes of conduct and departmental 
regulations as other civil servants. 

 

However, since the Magistrates’ Act of 1993, a  

Magistrates Commission has been set up to deal with the 

appointment of magistrates, functioning in much the 
same way as the JSC for the High Court. The  Magistrates 

Commission is headed by a judge of the High Court, and 

comprises six magistrates (one regional court president, 

one regional magistrate, two chief magistrates, two other 
magistrates), members of Parliament, academic 

representatives, attorneys and advocates. The Minister for 

Figure 2: The law: who does what? 
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Justice is represented by the Director General of the 

Department of Justice. 

 

The full commission meets four times a year. Between 
these full meetings, it functions through sub-committees 

dealing with appointments, grievances, ethics and 

misconduct, salaries and benefits, training and resource 

utilisation. The chairperson of each committee belongs, 

ex officio, to the commission’s executive committee. 
 

Magistrates’ previous role as State servants under 

apartheid meant that they were subject to the orders of 

politicians. The new constitution established the principle 
of the separation of powers (that, among other things, 

politicians should not be able to put pressure on the fair 

and independent administration of justice). So an 

important part of the role of the  Magistrates Commission 
is to develop the independence of the lower courts in line 

with that already enjoyed by the high courts.  

 
Judicial transformation 
As early as the mid-2000s, the  Magistrates Commission 
had indicated that it wanted to create a more diverse 

magistrates’ bench by broadening the pool from which it 

makes appointments and began to appoint admitted 

attorneys and advocates as acting magistrates and acting 
regional magistrates, as is done in the High Court. 

 

Judicial transformation on all benches has made positive 

progress since that period (with, for example, the 

appointment of the first female Judge President in 2010). 
However a 2018 CGE report noted that the overall 

diversity of the South African population was still not 

matched by the composition of its judiciary, with a 

disproportionate number of white male judges, and 
particular slowness in achieving gender parity.11 

 

3.2 The Department of Justice and 
Constitutional Development 
The Department of Justice and Constitutional 

Development has regional or provincial offices in the nine 

provinces of the country. The offices are run by the ‘Office 

of the Director – General’. The role of the department is 
to provide an accessible justice system in a constitutional 

democracy. Because of the principle of the separation of 

powers, they are forbidden from providing professional 

guidance, so that the integrity and objectivity of presiding 
officers is not compromised. 

 

3.3 Advocates and attorneys 
Advocates 
An advocate is a specialist legal practitioner working 
mostly in court, particularly the High Court. Sometimes 

the term ‘counsel’ is used for an advocate, sometimes the 

 
11 Commission for Gender Equality, Lack of Gender Transformation in the Judiciary: Investigative Report, 2016, available here: https://static.pmg.org.za/171031CGE-

Lack-of-Gender-.pdf 

far broader term ‘lawyer’. Before 1995, only advocates 

had the right to appear (‘right of audience’) in the High 

Court. Advocates are the people you see in the High Court 

making pleas on behalf of their clients and cross-
examining witnesses. 

 

Advocates have to complete an LLB degree at a South 

African university, do a year-long pupilage under an 

admitted advocate and then write the Bar exam. If they 
pass this exam, they will apply for admission to the High 

Court, after which they will work from Chambers (which 

are like law firm offices) on briefs (instructions) received 

from attorneys (see below). 

 

Previously, members of the public could not approach an 

advocate directly to take their case. They were supposed 

to first consult an attorney, who would refer their case to 
an advocate. The 2014 Legal Practice Act has since 

changed this position by regulating the whole legal 

profession and permitting members of the public to 

directly approach an Advocate. This is only permitted, 
however. if the Advocate operates a trust account (an 

account where the money of a member of public is held 

in trust). If the Advocate does not have a trust account, 

the previous position still applies and the member of the 

public still consults with an attorney, who then refers their 
case to an advocate. Essentially this means now that 

there are two types of advocates, those with trust 

accounts that can be approached directly and those 

without trust accounts.  
 

Advocates may voluntarily belong to Bar Associations, 

based in each of the High Court provincial divisions and 

governed by the Bar Council of South Africa. Bar 
Associations are responsible for the discipline of their 

members, but sometimes also make professional 

representations about policy issues. The Legal Practice 

Council, which is established in terms of the Legal Practice 

Act regulates the conduct of all legal practitioners 
including Advocates.  

 

Advocates are elevated to Senior Counsel (this is called 

‘taking silk’ and allows them to put the letters SC after 
their names) after long and distinguished service. Senior 

Counsel is the community from which, traditionally, judges 

have been selected. 

 

Attorneys 
Attorneys include conveyancers and notaries who draw 

up and process various types of legal and contractual 

documents. Attorneys are the public’s first port of call 

when seeking legal advice or help. Attorneys protect the 
interests of their clients, acting on behalf of them in legal 

matters outside court, drafting contracts for them and 

arranging representation in criminal and civil actions by 
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linking them with an appropriate advocate. 

 

Attorneys are legal practitioners holding a relevant law 

degree who have completed two years of articles of 
clerkship with a firm of attorneys and who have passed 

the admission exam, allowing them to apply for 

admission. Before 1995, attorneys could only appear in 

lower courts, but they can now apply for the right of 

audience in superior courts, including the Constitutional 
Court. 

 

The professional conduct of attorneys is regulated by the 

Legal Practice Council. 
 

3.4 Prosecutors 
The National Prosecuting Authority 
The National Prosecuting Authority (NPA) institutes and 

conducts criminal proceedings on behalf of the state. All 

prosecutors work for the NPA, which is based in Pretoria 

and headed by the National Director of Public 
Prosecutions (NDPP). Assisting the NDPP are two 

national deputy directors. The authority is represented in 

the nine provinces by provincial Directors of Public 

Prosecutions (DPP). 
 

Before the NPA was created, the police used to 

investigate complaints and prepare dockets for 

submission to the DPP who would then simply decide 
whether or not to prosecute. The new NPA however 

allows the NDPP to take a far more active role in the battle 

against crime, especially organised crime, corruption, 

serious economic crime and hijacking. 

 
The Hawks 
The Directorate for Priority Crimes Investigation (DPCI), 

colloquially known as the ‘Hawks’, replaced its 

predecessor, the Directorate of Special Operations 
(DSO), commonly known as the ‘Scorpions’. The 

Scorpions were disbanded following a decision by the 

African National Congress (ANC) to do so after the 

election of Jacob Zuma as the leader of the ANC in 2007. 

The Scorpions was a specialised unit which operated 
within the National Prosecuting Authority. The decision to 

disband the Scorpions was widely criticised by opposition 

parties and was challenged in the Constitutional Court.  

 
The Hawks were established in 2009 as an independent 

directorate within the South African Police Service 

(SAPS). The Hawks are responsible for the combating, 

investigation and prevention of national priority crimes 
such as serious organized crime, serious commercial 

crime, and serious corruption. The Hawks are headed by 

the National Head of the Directorate and are headed at 

provincial level by the Provincial Head of the Directorate. 
The Scorpions had the authority to investigate and 

institute criminal proceedings relating to organised crime 

and other specified offences. But the Hawks do not have 

the same authority, particularly in relation to instituting 

criminal proceedings.  

 

Organisations such as the Hawks are the high-profile side 
of prosecution activities. But it is the far less glamorous, 

less well publicised, day-to-day prosecution work that 

actually keeps the criminal justice system active and 

effective. 

 
Regional and provincial DPPs and court 
prosecutors 
At the provincial level, the DPP receives dockets from the 

police based on their investigation of cases. He or she 

decides whether or not to prosecute and assigns cases 
to prosecutors in the lower courts or to State Advocates 

for cases to be heard in the High Courts. 

 

Ordinary prosecutors represent the State in a criminal trial 
against people who are accused of a crime. Before the 

trial, the prosecutor works with the South African Police 

Services which is responsible for investigating the matter, 

compiling the evidence and preparing state witnesses 

who saw what happened or have other information. 
 

The prosecutor then presents all this information in court 

and tries to convince the judge or magistrate that the 

accused person is guilty. The prosecutor does this by 
asking the state witnesses to tell their stories. The 

prosecutor also questions (cross-examines) any 

witnesses the accused person brings to court, to try to 

disprove or discredit what these witnesses say. 
 

3.5 Office of the Family Advocate 
There is an Office of the Family Advocate in every High 

Court and local division. The family advocate reports to 

the court and makes recommendations about the best 

interests of minor children during divorce actions or 
applications for the variation of existing divorce orders. 

 

3.6 State law advisers 
A state law adviser is someone who is not necessarily 

admitted as an attorney or advocate, but who is qualified 

to give legal advice to ministers and government 

departments at a national level, and to premiers and 
Members of the Executive Council (MECs) at a provincial 

level. 

 

State law advisers draft legislation and assist the minister 
or MEC in getting the resulting bill passed through 

Parliament or the Provincial Legislature. Some state law 

advisers also serve on the South African Law Reform 

Commission (see Chapter 1). 
 

3.6.1 State Advocate 
The State Advocate is a prosecutor who has both the 

appropriate legal qualification and right of audience to 

appear on behalf of the State in the High Court. The State 
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Advocate works for the Director of Public Prosecutions. 

 

3.6.2 State Attorney 
The State Attorney does exactly what any other attorney 

does (see above) except that the client is the State. The 

State Attorney provides legal representation for appointed 

and elected officials who have become involved in criminal 
or civil actions arising out of the performance of their 

duties. 

 

3.7 Office of the Public Protector 
The Office of the Public Protector (sometimes called ‘the 

ombudsman’ from its Scandinavian equivalent, although 
the two most recent Public Protectors have been female) 

is independent of government and was established to 

strengthen and support constitutional democracy. The 

Public Protector’s responsibility is to investigate official 
actions (or inaction) that may have harmed any individual. 

 

Investigation can follow a complaint from a member of 

the public, or be undertaken on the Public Protector’s own 

initiative. Anybody can make representations to the Public 
Protector, but unless there are special circumstances, this 

must be done within two years of the harm or abuse 

occurring. 

 
The office is permitted to use both informal and formal 

methods to investigate. These can include summoning 

witnesses to appear under threat of punishment (called a 

subpoena), compelling them to testify under oath and 
subjecting them to cross-examination. With a warrant 

issued by a magistrate or judge, officers of the OPP may 

enter buildings to investigate complaints and may seize 

anything relevant. When officers have finished their 
investigations, the Public Protector can recommend action 

to the public body involved. If any evidence of a crime is 

found, the Public Protector may refer this to the DPP for 

prosecution. 

 
The Public Protector may not enquire into the decisions 

of a court of law – that is the business of the judicial 

appeals procedure and the SCA. 

 
If a Public Protector is found to have made grave errors 

of law or to have committed misconduct, it requires 

Investigation by Parliament and, again, a two-thirds 

majority of the National Assembly to impeach them. 
 

3.8 Other roles in the courthouse 
Registrars 
The registrar acts as an office manager for the High Court, 

running all the administrative staff and setting the court 

roll (diary of cases). The registrar is the person who can 
provide information about what cases are scheduled. He 

or she also acts as the taxing master on bills of cost (See 
Chapter 5). There is a registrar for every High Court 

division in the country. 
 

Master of the High Court 
A master of the High Court is appointed for every 

provincial division of the High Court of South Africa (see 
Chapter 2). Despite the title, they can be of any gender. 

 
The master is responsible for administering estates (the 

property of people who have died or been declared 

insolvent [bankrupt] and trusts) and winding up 

companies and close corporations. The master 

determines and assesses estate duties and appoints 
impartial and capable persons as executors, trustees, 

curators and liquidators. 

 

The master also looks after the interests of minors and 
other incapable or untraceable people.  
 

Clerk of the Court 
The clerk of the court is the lower court version of the 

registrar in the High Court. In criminal cases the clerk of 

the court enters the case on the roll and issues any order 

that the court might make, such as warrants for arrest. In 
civil matters, the clerk issues the default judgment, enters 

matters on the court roll and acts as a taxing master on 

all bills of cost. The court clerk is your best source of 

information about what cases are scheduled each day in 
the Magistrate’s Courts. 

 

The Public Protector’s brief 
To investigate ‘any alleged mis-administration by 

the State at any level of government, abuse or 

undue exercise of power or unfair, capricious, 

discourteous or otherwise improper conduct or 

undue delay by a person performing a public 
function, or improper, dishonest act or omission 

or corruption involving public money, improper or 

unlawful enrichment or receipt of any improper 

advantage or promise of such enrichment or 
advantage, which results in unlawful or improper 

prejudice to any other person.’ 
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Sheriff 
Sheriffs are court officers. They are not civil servants, but 

normally external contractors awarded a tender to act as 
sheriff for a magisterial district. The sheriff now does the 

work that used to be done by a court messenger: serving 

(delivering) court orders for both the High and 

Magistrate’s Courts. They may also attach (seize) the 

goods of a judgment debtor (a person named in a 
judgment as owing money). They arrange for these goods 

to be publicly auctioned and return the proceeds to the 

judgment creditor (the person owed the money) to pay 

the debt. 
 

Court interpreters and translators 
No legislation specifically defines the role of court 

interpreters in South Africa. Whether an interpreter’s 

qualifications and standing are acceptable and what their 

precise role should be, are at the discretion of the 

presiding officer in any particular case. Translations of 

documents, however, must be produced by sworn 
translators who have been tested and certified by a 

professional peer of seven years’ standing or via the 

South African Translation Institute and then, after 
application for a swearing-in date, been sworn in before 

a judge at the relevant local division of the High Court and 

received certification to that effect.  

 

3.9 Other roles supporting the 
administration of justice 
Justice Centres (Public Defenders) 
The Legal Aid Board has created Justice Centres around 

the country where legal aid lawyers are available to 

defend people who have been accused of crimes, or are 

involved in civil cases but are too poor to pay for lawyers 
themselves. 

 

‘Friend of the Court’ (amicus curiae) 
This is not an official position, but a role outsiders can 

take in a court case. Sometimes a person or group not 

directly connected to the case applies to make a 

contribution to proceedings as a ‘friend of the court’. This 
may be because they have specialist knowledge of the 

issue, or their interests may be affected by the outcome. 

The judge or magistrate has to consider, but is not obliged 

to accept, such an application. 
 

The contribution of amicus curiae has been particularly 

helpful to courts. One example is how they have assisted 

the courts in establishing the content of ‘living’ customary 
law, which is not codified and, as such, difficult for courts 

to establish. This was illustrated in the 2013 Mayelane v 

Ngwenyama judgment concerning the role of a first wife 

and her consent to subsequent partners in polygynous 
marriages. It was the amicus curiae who provided the 

proof of customary law about the consent of the first wife.  

 

Paralegals 
Paralegals is the general term for those people who 

provide legal advice, education and support to individuals, 

communities or organisations, often under the auspices 
of a non-governmental organisation (NGO). Paralegals 

are not required to have academic law qualifications and 

many do not. They do not have the right to represent 

clients in any court, although many law students do this 
kind of work to develop their skills. Paralegals may not 

pretend to be lawyers, nor are they entitled to charge for 

their services in the same way as lawyers. 
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..✎.   Reporting Tips. .  

• Get to know everyone working in the courts. Introduce yourself to them, greet and try to chat to them 
regularly. These are the people you need to be able to turn to for advice and help so make sure, wherever 

possible, that you are on good, professional terms with them. However, the climate around individual court 

officers providing information to the media has become more formalised and less flexible during the past 

decade, and this is discussed in Chapter 10, Admission and Access. 

• Get to know the first names and surnames of everyone who works in the courts you are covering, from the 

judge down. 

• Look for the roll of cases, which should be pinned up on a court notice board – or online on the court 

website as well as the Johannesburg Bar Council website. The roll will give the names of those involved. 

You can distinguish criminal from civil cases because criminal cases are described as ‘State v(ersus) xxx’. 

Sometimes you can spot a famous name on this list, or stumble across a unique story no one else has. 
The roll also indicates which courtroom each case is to be heard in. For cases being heard under Covid 

conditions, you can only ‘sit in’ if you have the relevant link to the proceedings. 

• If you cannot find the roll, the registrar or clerk of the court should be able to provide you with information 

about the diary of cases – but these are busy people, so approach them politely and be prepared to wait 

until they have time for you. 

• If you attend a particular court regularly, it is worth developing a professional relationship with the important 

court officers (and even the seemingly less powerful administrators and ushers) who have a wealth of 

knowledge, tips – and gossip. 

• All Magistrate’s Court cases are assigned a number, under which all the relevant documents are filed. Unless 

reporting restrictions are in force (more on this in Chapters 8 and 10) you should be able to see the file 
and make copies of documents (photocopy or phone scan). This vital ‘homework’ will fill in your knowledge 

of the case and produce better reporting. You do not have this open access to case documents in the High 

Court. 

• Take note of the lawyers you see handling the types of cases you are assigned to (or that interest you). 

Make time to talk to these lawyers and add them to your contacts book. You can then phone them to find 
out about cases. Sometimes lawyers even phone their press contacts if they want publicity for an upcoming 

case – but be aware this information is coming to you from an interested party and can be an attempt at 

manipulating coverage. 

• Attorneys are usually more approachable than advocates, whose rules of professional conduct set strict 

limits on the kinds of public comment they can make on cases. 

• Both attorneys and advocates have a strictly confidential relationship with their clients, so anything they 

may tell you ‘off the record’ must stay that way. This is a general principle, but particularly with court 

reporting. If you do not respect the conventions around on/off the record, you will not only lose valuable 

contacts but also find yourself excluded by the rest of the legal community. 

• Especially in a complex case – such as a civil case about specialised financial dealings – it is important to 

make contact with legal experts (involved in and outside the case) who can explain technicalities and jargon 

and assist your understanding. 

• Remember that lawyers are employed to do their best for their client (or the State) – and this includes any 

communication they may have with the media. ALWAYS talk to lawyers from both sides. 

• The reports of the Public Protector can also be a source of interesting stories about developments in law, 

as well as about the office’s specific decisions (and, at time of writing, about the conduct of the PP too). 
So can the pronouncements of Bar Councils and Law Societies, and papers delivered at the conferences 

of legal professionals, and human rights NGOs working in various areas of law. We list some of these 

sources in Chapter 12, but if the courts are your regular beat, you should sign up to the mailing lists of as 

many such organisations as possible and follow their social media postings. As with all press statements, 
none of this material is automatically ‘a story’ (and all of it comes from sources with interests in the issues) 

– but your follow-up investigation may be able to turn it into one. 
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Chapter 4: Criminal Procedure 

 

 

4.1 Introduction: what are crimes? 
Crimes are defined as offences against the community, 
even when the victim is an individual. Breaking certain 

laws (see the schedules at the end of this booklet) is 

viewed by the State as posing a threat to the order, safety 

and security of the whole community. So the State 
prosecutes on the community’s behalf to: 

• Remove the threat to the community; 

• Stop the community from taking the law into its own 

hands without a fair trial for the suspect; 

• Punish the offender; 

• Deter further crimes of this type (in more modern 

interpretations); and 

• Reform the offender. 

 

The prosecution must prove four separate elements for a 
judge to find someone guilty of a criminal offence. These 

elements are part of the definition of any crime.  

 

They are that: 

• The act was prohibited by law (if the law permits an 

act, performing it is not a crime); 

• The act (actus reus in Latin) was actually committed 

(it isn’t a crime to think about doing something illegal 
– although the charge of ‘conspiracy’ covers 

discussing and planning a crime with others): 

• The perpetrator intended (intention is called mens 
rea in Latin) to commit the act; and 

• The perpetrator knew the act was against the law. 

 

FAQ: ‘Are there acts which break the law but 
are not defined as crimes?’  
Yes. Civil law (Chapter 5) deals with unlawful actions that 
are seen purely as conflicts between individuals, rather 

than as threatening public order. Here the aim of the 

judgment is to decide on measures to repair the damage 

done to the injured party (compensation), rather than to 

punish the defendant. The technical terms for some forms 

of civil wrongs are delicts or torts (see Glossary). 

 

4.2 How criminal procedure works 
Reporting and opening a docket 
When a crime is committed, the victim, normally known 
as the complainant, reports this to the police and makes 

a statement (an affidavit) about what happened. But 

because criminal acts are committed against the State, 

the police can also act without a complainant if they 

believe a crime has taken place. The police open a docket 
(assign the case a number) and investigate the matter. 

 

4.2.1 The role of the police 
Investigation 
The police try to identify or track down suspects, and 

interview anybody who may have knowledge about the 

crime.  
 

Police do not have unlimited powers to investigate. The 

Bill of Rights protects the rights of all citizens, including 

suspected criminals. Police may not detain people or 
search their homes or possessions or seize their 

possessions without the necessary permissions 

(warrants), except in certain special circumstances. The 

police can ask a person suspected of having committed 
an offence, or who they believe will commit an offence, or 

who they believe has information about a crime, for their 

full name and address. If the person fails to give these 

details they can be fined R2 000 or jailed for up to six 

months. 

This chapter explains: 

• The process followed to report, investigate and charge someone for a crime; 

• The rules governing police conduct during this process; 

• The definitions of some common crimes; 

• What happens in court; 

• The rights and restrictions on media coverage of investigations and court 

proceedings. 
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When police interview suspects, they are obliged to warn 

them that they have the right not to answer questions or 

make statements, and that anything they do say may be 
used in any subsequent court proceedings. 

 

At this stage, reporters must not name or identify 

suspects. Be aware, too, that police often interview 
people merely because they are believed to have 

information. Any suggestion that a person interviewed for 

these reasons is a suspect in a crime is regarded as 

defamatory. It is also not generally in the public interest 
for a person to be identified as a suspect in a crime until 

that person has pleaded to the offence. (See 

‘Defamation’ in Chapter 10) 

 
The rules around search and seizure 
Police search to look for evidence, and seize (take away) 

items they consider relevant to the case. Police may enter 
premises (offices, shops or warehouses) without a 

warrant if they believe a crime has been committed or is 

about to be committed there. But they may not enter a 

private home without obtaining the householder’s 
permission, or a search warrant. 

 

Police obtain the authority to arrest or search premises 

(arrest warrant/search warrant) by declaring their 

grounds under oath before a magistrate. When they 
conduct a search under a warrant, the law says they may 

use ‘reasonable force’ to overcome resistance and may 

break down doors and windows to gain access. 

 
Police can search any person during a lawful arrest and 

seize any article found in their possession that they 

believe was used to commit a crime, or might be useful 

as evidence of the crime. Articles confiscated during the 
search must be entered in an evidence register kept at 

the police station. 

 

The Police Station Commissioner may authorise an 
intimate body search if it is believed a person in custody 

has concealed (hidden) a dangerous weapon or evidence 

of the alleged offence in or close to their body (‘about 

their person’). Only doctors may conduct intimate body 

searches and a female suspect may be searched only by 
a female police officer. 

 

Police must hand over any evidence seized during a legal 

search to the clerk of the court. At the end of the trial, the 
judge or magistrate may order that the evidence is 

returned to its owners, or that it is forfeited (given to the 

State) or disposed of (sold to the public or destroyed). 

 
Reporters have the right to attend a crime scene or follow 

police on a search and seizure operation, take notes, 

conduct interviews and take photographs. equally, the 

police have rights – derived from the Criminal Procedure 
Act and the South African Police Services Act – to prevent 

reporters (or any other citizens) from ‘interfering with 

their investigation’. This, however, allows police only to 

take steps to prevent reporters from obstructing police 

work. Taking photographs is not necessarily interfering or 
obstructing police. If police seize or destroy a reporter’s 

camera or notes, that is malicious damage and the 

reporter or the news organisation can lay charges against 

the police officer responsible. A complaint may also be 
made to the Independent Police Investigative Directorate 

(IPID: the body that investigates alleged police 

misconduct.) 

 
If any aspect of a citizen’s rights around search and 

seizure has not been respected, that person may sue the 

Intention 
A person cannot be convicted if it becomes clear 

they had no intention of committing the crime. So, 
for example, if a person committed a criminal act 

under hypnosis, while sleepwalking, while having 

some kind of fit, or as an involuntary physical 

reflex, they did not know what they were doing 

and there can be no crime. 
 

The courts also interpret intention as a person 

foreseeing (realising) the consequences of a 

criminal act, but wilfully deciding to ignore them. 
In this case, the court will find that the accused 

had ‘constructive intention’. 

 

Being drunk is not accepted by the South African 
courts as absence of intention. It is assumed that 

a person can foresee the possible consequences 

of excessive alcohol before drinking. Often, the 

courts judge alcohol as an aggravating factor 
(something that makes the crime worse). 

 

Children under the age of 10 cannot have the 

intention to commit a crime because the courts 

believe they lack criminal capacity (do not have 
the ability to know right from wrong). They should 

not be arrested and their matters are dealt with 

by the Children’s Court. In April 2010, the Child 

Justice Act came into effect to set up a separate, 
rights-based system for all those under 18 in 

conflict with the law. Under it, children between 

10-14 can be arrested, but the State has to prove 

in each individual case that the child has criminal 
capacity. Children between 14-18 can be arrested 

and are presumed to have criminal capacity. But 

in all cases, the provisions of the Act are intended 

to divert under-18s away from the criminal justice 
system, fast-track proceedings involving them and 

be primarily directed towards rehabilitation. At 

time of writing, a 2019 amendment bill proposes 

raising the age of criminal capacity from 10 to 12, 

and creating a schedule of crimes to guide 
sentencing. 
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Minister of Police in a civil case for damages. If an arrest 

is later found to be unlawful, then any associated search 

and seizure is also unlawful and the police officer who 

made the arrest is guilty of a crime. 
 
Police use of force 
Police are permitted to use only ‘reasonable’ force to 

enter premises or homes to make a legal search, or to 

subdue and detain a person when making a legal arrest. 
They are not permitted to beat up arrested people or use 

any other force beyond what is required to render the 

suspect compliant. They are not permitted to use physical 

force or psychological torture to extract a confession from 

someone. If police go beyond what a court deems 
reasonable, this may render the arrest illegal or the 

confession inadmissible. Police may only use lethal force 

(kill someone) under extremely limited conditions: to 

defend their own life or the lives of other people. Although 
these regulations remain in effect, statements from 

various politicians appearing to condone the pre-emptive 

use of extreme force have become controversial and 

inspired media stories at regular intervals over the past 
decade.  

 
Preparing the case 
As soon as the investigating officers believe they have 

enough evidence to take the case to court, the docket is 
handed to the National Prosecuting Authority for a 

decision on whether or not to prosecute the matter. If the 

evidence is not considered strong enough, the NPA will 

decline to prosecute, and the NPA also has the option, for 
first-time offenders only, of diverting the matter for 

alternative resolution (e.g. community service or 

treatment for a drug or alcohol problem). If there is doubt 

or disagreement about the adequacy of the case, it may 
be referred upwards through legal channels to the State 

Attorney for a decision. When police get the go-ahead, 

they apply to a magistrate for the necessary warrant(s) 

to arrest the suspects. 

 
Summonses and indictments 
Where the accused is not in custody and no warrant for 

their arrest has been issued, the clerk of the court can 

draw up a summons, informing the person of the time 

and place of the hearing and the nature of the charges 

faced, directing the person to attend the hearing. Where 

the hearing is to take place in the High Court, the 

summons is known as an indictment. 
 

4.2.2 Arrest, detention and bail 
Arrest 
Police may arrest anyone named in a warrant of arrest 
issued by a magistrate. They may also arrest without a 

warrant anyone who is: 

• Committing or attempting to commit an offence in 

front of them; 

• Suspected of having committed a Schedule One 

offence (see Table 1 at the end of this booklet) other 

than escaping from custody; 

• Escaping or attempting to escape from lawful 

custody; 

• Possessing any implement of housebreaking and 

unable to satisfactorily explain why they have it; 

• Found possessing property which is believed to be 

stolen; 

• Found at any place by night in circumstances that 

suggest they have committed or are about to commit 

an offence; or 

• Suspected of being or have been in possession of 

stolen stock or produce; 

• Suspected of making, supplying, possessing or 

transporting liquor or drugs or possessing or 

disposing of arms and ammunition; 

• Wilfully obstructing police from doing their duty; or 

• Suspected of being violent against a complainant at 

a domestic violence scene with the risk that the 

complainant will be hurt again. 
 

Note: At time of writing, contravening the various 
regulations of the Covid-19 National State of Disaster has 
been defined via the statements of several provincial 
police authorities as ‘not being arrestable offences’, 
although such contraventions do break the law and can 
attract admission of guilt fines (see below). However 
multiple arrests – sometimes including the use of force – 
have been made on these grounds, and this is certainly 
an area worth monitoring for news reporters.  
 
A person who has been arrested will be taken to the 

police station, where he/she can be held for up to 48 

hours (excluding non-court days, such as weekends or 

public holidays) before being brought to court. The police 
are entitled to take that person’s fingerprints, palm prints 

and footprints, as well as photographs and body samples 

from any part of that person’s body to establish 

distinguishing characteristics, features or marks. 
 

They are also allowed to check for the presence of HIV in 

the blood of anyone who is arrested on any charge, 

released on bail, or warned to appear for trial – these 

records are then destroyed if the accused is acquitted or, 
for whatever reason, the charges are withdrawn. 

 

An arrested person is known as a suspect; a person who 

has been formally charged is known as the accused. The 
law does not permit reporters to identify by name or via 

a photograph or other identifying details, anyone who is 

still only a suspect. 

 
Arrest and detention – rights and responsibilities 
The object of arrest is to ensure the suspect is present at 

a trial. To be lawful, an arrest must conform to four 

requirements: 

• The arrest – with or without a warrant — must be 
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allowed by law; 

• The person must be physically held, handcuffed or 

restrained in some way; 

• The arrested person must be told why he/she is 

being arrested and what his/her rights are; and 

• The arrested person must be brought to a police 

station as soon as possible. 

 

Anyone who has been arrested must be informed in a 

language that he/she understands of their rights; that: 

• The person arresting them is a police officer; 

• That they are being arrested; 

• That they have the right to remain silent; 

• That anything they say will be written down and used 

against them in court; 

• That they are allowed to consult a lawyer of their 

choice (or may apply to the Legal Aid Board to have 

one assigned to them at State expense); and 

• That they are allowed to be released on bail. 

 

The arrested person must sign in the arresting officer’s 

pocket book that they have been informed of their rights. 
Arrested and detained people all have the following pre-

trial rights: 

• To remain silent and be informed that they are 

allowed to remain silent; 

• To be brought to court within 48 hours, to be 

charged or informed why they are being detained; 

• Not to be forced to make a confession or admission 

that could be used against them in court; and 

• To be released on bail if it won’t harm the trial (‘is in 

the interests of justice’) to do so. 

 

Children who are arrested must be: 

• Above 10 years of age: 

• Brought before court within 24 hours; 

• Informed of their rights and seen by a lawyer; 

• Detained only as a last resort, with a place of safety 

and secure care the first option for their placement 

• Detained separately from adults; 

• Afforded special protection consistent with their age 

and developmental needs 
Parents or guardians must be informed of the detention 

and visits facilitated. 

 

All detainees have the right to be informed why they are 
being detained; 

 
Admission of guilt 
Sometimes a crime is so minor that the arresting police 

officer believes a court would only issue a fine. The officer 
may then give the accused a written notice directing them 

to appear in court at a specific time or admit guilt 

beforehand and pay an admission of guilt fine to the clerk 

of the court. The most common example of this is a 
speeding fine, where the speed is not so far over the 

permitted limit that the driver faces possible jail. 

 

4.2.3 The role of the courts, including bail 
decisions 
Between arrest and trial 
Once an accused has been arrested, he/she must be 
brought before court within 48 hours (excluding non-

court days). 

 

But although reporters may be present at this first 
appearance they may not name or identify the suspect 

unless and until a plea has been entered. 

 

Often, the suspect is asked to plead at this first court 
appearance. But sometimes police use this appearance 

simply to request an extension of detention, because their 

investigations are continuing. There may also be other 

reasons why a plea is not entered at this stage. 
 

Sometimes a prosecutor will decide that repeated pre-trial 

court appearances of suspects, simply to allow the police 

to continue their investigations, have gone on for an 

unreasonable time, and should end. If, at that stage, the 
prosecutor feels an adequate case has not been 

assembled, the judge or magistrate will order the case to 

be struck (removed) from the rolls. This is not an 

acquittal or a finding of guilt. The presiding officer is 

simply removing the case from the court’s business for 

the time being. If the police eventually assemble adequate 
evidence, the suspects can be re-remanded and the case 

started afresh – or new suspects may be identified.  

 

Reporters should note that after a case has been struck 
from the rolls, the original suspects are no longer 

suspects and must not be referred to as such. They are 

ordinary, presumed innocent, citizens unless and until the 

police re-arrest them. Their arrest and eventual release 

may be reported, but avoid terminology which implies 
wrongdoing; it is certainly defamatory. 

 
Bail 
Once they appear, suspects may apply for bail. Bail is 
when money (a surety) is paid or some other guarantee 

given (such as giving up a passport, promising to report 

to the police station at regular intervals and promising not 

to leave the court’s jurisdiction) by an accused, allowing 

him/her to be released from detention on condition that 
he/she appears in court on the date of the trial. People 

are normally allowed bail, unless they pose a flight risk 

(are thought likely to escape). If they do fail to turn up for 

trial, bail is estreated (broken). The conditional release is 
withdrawn and the person must pay the surety to the 

court.  

 

Bail can be granted in three ways: 

• By the police. Police bail may only be granted before 

a suspect’s first court appearance, by a 
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commissioned police officer who has consulted the 

investigating officer. Police bail may be granted for 

any offence except those listed in Part II and III of 

Schedule 2 (see Table 1). The police may not put 
any conditions on the bail and the bail must be paid 

in cash. The arrested person must be given the 

opportunity to phone family and friends, a lawyer, a 

religious counsellor or a doctor, to raise funds for the 

bail. The arrested person must get a receipt stating 
the sum paid and the time, date and place of the trial. 

Police bail may only be granted before the first 

appearance. 

• By the Director of Public Prosecutions or a 

prosecutor. This bail may be issued before the first 

court appearance by either, in consultation with the 
investigating officer in terms of Schedule 7 offences 

(see Table 1). Conditions may be imposed on this 

bail. 

• By the court. A court can release an accused on bail 

at any stage in the proceedings. However, this 

normally occurs during the accused’s first 
appearance. A bail application is dealt with in the form 

of an inquiry. Those standing accused of Schedule 5 

offences (see Table 1) have to satisfy the court that 

they need not remain in custody and that they will 
return to face trial. Those accused of Schedule 6 (see 

Table 1) offences must show exceptional 

circumstances for bail to be granted. Judges are 

currently permitted to take ‘community sensitivities’ 

into account when making bail decisions. 
 

At time of writing, the proposed Criminal Justice and 

Related Matters Amendment Bill proposes significant 

tightening of these bail conditions for those accused of 
gender-based violence crimes.  

 

If the court awards the accused bail, they are released 

from custody and remain free until the trial ends – unless 
they violate the conditions of their bail or commit other 

acts (such as contacting witnesses) which lead the police 

to request that bail is withdrawn. 

 

If the accused are a threat to the administration of 
justice, because there is a very real fear that they will 

tamper with (threaten) witnesses or abscond 

(disappear), the prosecution may ask the magistrate to 

refuse bail, after which the accused will be remanded 

(kept) in custody until the next sitting of the court. 

 

Don’t use the term ‘remanded on bail’ in reports; it is 

inaccurate and confusing. 
 

Where the offence is comparatively minor, the accused 

may be released on a warning to appear at a given date. 

Where this happens, the accused are said to be released 

on their own recognisance – in other words, they take 

the responsibility themselves to appear in court when 

they are told to. If they don’t appear, they are guilty of an 

offence and can be held in custody until the trial is over. 

 
Types of crimes 
The Criminal Procedure Act classifies offences into 
different schedules that have a bearing on bail 

applications and also on the manner in which the arrest 

may be made. Some offences appear in more than one 

schedule; when the accused is charged, the prosecution 
states the schedule of their crime. (See Table 1) 

 

When a person is killed: murder and 
culpable homicide 
Newspapers often write about ‘manslaughter’, but 

the term ‘manslaughter’ – probably picked up 
from US television crime series – is not used by 

South African courts. When a human being is 

unlawfully killed (because there are cases where 

people can be lawfully killed, for example, if self-

defence can be proved), this crime is murder if 
the prosecution can prove that the killer intended 
their wrongful act against the victim to cause 

death. 

 

There are also cases where direct intent to kill 
cannot be proved, such as when someone hits 

another person during a fight and that person 

dies. The State may then be able to prove only 

that a reasonable person would have foreseen 

death resulting from this action, and that the 
accused did nothing to prevent this. The accused 

would be guilty of the lesser charge of culpable 

homicide (a killing for which they carry the 

blame). That is the correct term for 
‘manslaughter’ in our courts. However, while 

culpable homicide is a Schedule 1 offence, it is 

the specific circumstances around any killing that 

determine which schedule it falls under.  
 

 

For a detailed discussion of the developing law around 

crimes related to gender-based and domestic violence, 

see Chapter 9: Crimes in the News. 
 

4.2.4 Trial 
What happens in court? 
 
Rights of the accused 
All accused people have the right to a fair trial, which 

includes: 

• To be presumed innocent by the court until they are 

proven guilty; 

• To have enough time and space to prepare their 

defence; 

• To be told that the State will give them a lawyer at 

State expense, if they cannot afford one and if not 
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having a lawyer would end up with them being 

convicted unfairly; 

• To have a trial begin and end without ‘unreasonable’ 

delay; 

• Not to be tried for a crime for which they have already 

been tried and been either convicted or acquitted. 

(This does not apply when they were acquitted on a 

technicality and the prosecution is bringing the case 
to court again with new evidence); 

• To be present when the trial happens; and 

• To be tried and given information in a language that 

they understand. 
 
The rights of children and young people (juveniles) 
in the courts 
A child under the age of 10 is deemed to lack criminal 

capacity and cannot be convicted of a crime. The same 

assumption is also made about children between the ages 
of 10 and 14, but in this age group the prosecution is 

given the opportunity to prove otherwise. 

  

Young people under the age of 18 suspected of having 
committed criminal offences are called ‘juvenile 

offenders’. 

 

Children and juveniles in court must be: 

• (If convicted and sentenced) sent to a suitable centre 

for juveniles; and 

• Be detained only as a last resort, with a place of 

safety and secure care the first option for their 
placement. 

 

Children under the age of 18 have the right: 

• To be detained separately from adults; and 

• To special protection respecting their age and 

development needs. 

 

Young people who are homeless (‘street children’) have 
the right to exactly the same treatment and safeguards 

(and reporting safeguards) as any other children. 

 

No publication of any report is allowed where the identity 

of a child involved in a case in whatever capacity can be 
deduced, unless the court decides it is ‘in the interests of 

a particular person’ and ‘fair and just’. If you break this 

rule you can be charged with a criminal offence. 

 
A party to the proceedings (someone involved in the 

case) may apply for access to case records for up to a 

year after the completion of the inquiry. Outsiders are not 

explicitly prohibited from access, but there is no express 
right to access. 

 

The press can be denied these records. 

 
If a child is transferred from the criminal (juvenile) court 

Key players: (1) Judge  (2) Stenographer  (3) Registrar  (4) Prosecution  

(5) Defence counsel  (6) Public gallery.  Wilson Mgobhozi, The Star 
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to the children’s court, the criminal case must be 

postponed until the children’s court comes to a decision 

about the child’s status, guardianship and any other 

relevant matters. 
 
Pleas 
When the accused is formally charged, they will be asked 

to formally plead. There are nine possible pleas: 

• Guilty; or 

• Not guilty; or 

• Autrefois acquit (that the accused has already been 

tried on this charge and acquitted); or 

• Autrefois convict (that the accused has already been 

tried and convicted on this charge); or 

• That the accused has been tried convicted and 

pardoned on this charge; or 

• That the court does not have jurisdiction; or 

• That they have been discharged from prosecution 

because they have turned state witness; or 

• That the prosecutor has no title (reason) to 

prosecute; and/or 

• That a court order prevents the prosecution from 

being started or resumed. 
 

If the accused refuses to plead, the court will enter a plea 

of not guilty. Where the accused pleads guilty, the 

presiding officer may automatically convict and sentence 
if the case does not merit imprisonment or a minimal fine. 

If the case merits more severe punishment the judge must 

question the accused on each of the allegations on the 

charge sheet and, once satisfied, may impose a harsher 
sentence. 

 

A magistrate has the same power and the same 

responsibility, except where the punishment deserved is 
higher than a local magistrate has authority to impose. 

Then the case must be handed to the regional magistrate 

for sentencing. 

 

If the presiding officer is not satisfied with the accused’s 
guilt, the court will be ordered to enter a plea of not guilty 

and the trial will proceed on this basis. The presiding 

officer may refuse to accept a guilty plea where the 

accused is not represented by a lawyer, or illiterate 
(unable to read) and/or under a false impression (doesn’t 

understand). Once a plea of not guilty has been entered, 

the task of the prosecution is to prove beyond a 

reasonable doubt that the accused is guilty as charged.  
 

A state prosecutor represents the prosecution (the State) 

in a Magistrate’s Court; the state advocate fills this role in 

the High Court. 

 

Cases are conducted in an adversarial manner: in other 

words, the State puts its case forward by presenting 
evidence and the testimony of witnesses. The person 

accused or their representative tries to disprove this case 

through questioning and presenting additional evidence, 

and the State in turn tries to disprove the accused 

person’s claims. (‘Adversarial’ in this use is simply a 

description of the process; it does not imply an attitude.) 
 

The case begins with the prosecution presenting its case 

before the judge or magistrate, leading (presenting) 

evidence and calling witnesses to give their evidence 

(testimony) about the accused’s guilt. This is known as 

the examination-in-chief. 
 
After the prosecution has led its evidence, the accused or 

their representative (defence counsel) will be allowed to 

cross-examine (question) each state witness to test 

how reliable their evidence is, and to contrast their 
testimony with the accused’s version of events. 

 

The prosecution will then re-examine the witness about 

any uncertainties raised or new facts introduced. When 
the prosecutor has placed all the evidence before the 

court, the case for the prosecution is considered closed. 

 

The defence can then ask the presiding officer to 

discharge (dismiss) the State’s case, presenting 

arguments that the State has been unable to prove guilt 

beyond a reasonable doubt. 
 

The presiding officer may decide at this stage that there 

is ‘no case to answer’ or that insufficient evidence has 

been presented by the prosecution. 
 

If this happens, reporters must no longer describe the 

person as an accused or suspect. 

  
But if the court does not agree to this application, the 

defence will lead their own evidence to prove why the 

accused is not guilty. The State will have an opportunity 

to cross-examine all defence witnesses after they have 
given their testimony, to test their reliability. 

 

At the end of this, both the prosecution and the accused 

or his counsel will be given an opportunity to argue their 

respective cases after which the court will retire (the trial 

will be postponed) while the presiding officer considers 

the case and comes to a verdict (the decision).  

 

4.2.5 Evidence and witnesses 
Evidence 
South African rules of evidence come from the time before 

1969 when there was a jury system: where a committee 
of 11 ordinary citizens with no special legal knowledge 

listened and decided on the case. Because a jury was 

made up of non-specialists, evidence had to be led in a 

way that was clear, unambiguous and free of prejudice. 
So most of the rules of evidence deal with ruling out 

evidence that, even if relevant, could unfairly prejudice 

(harm or influence) the court against an accused. 
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Evidence may be oral (spoken), documentary (papers) 

or material (a physical object). All evidence must be 

relevant: it must go towards proving or disproving an 

issue. Irrelevant evidence will not be admitted (allowed). 

• Direct evidence is the evidence of someone who 

has seen, heard or experienced something for 

themselves.  

• Circumstantial evidence introduces factual 

information that can be used to prove or infer 
something else – for example, if an accused lied 

about or cannot prove where he was at the time of 

the crime, that might be used to infer that he was 

present at the crime scene. But circumstantial 

evidence is only accepted where the inference drawn 
from it is consistent with all the other evidence led. In 

a criminal case it also has to be the only reasonable 

inference in the light of all the facts. In a civil case it 

also has to be the most plausible conclusion from 
among several conceivable ones. 

• Hearsay evidence is an account of a statement 

made by a third party who is not present in court. A 

court has the discretion to admit hearsay evidence. 
Its decision will depend on the circumstances. 

 

Types of evidence that cannot be admitted are: 

• Evidence obtained without a warrant, or through 

undue duress and torture (the investigating 

officers may find themselves liable for criminal 
prosecution). No evidence, confession or admission 

can be led in court if it has been obtained in this or 

any other way that has violated the accused’s human 

rights. 

• Evidence of character. This is seen as irrelevant: 

even ‘good’ people can commit crimes; and ‘bad’ 

people do not always do so. In a criminal case the 

court is not permitted to hear evidence about an 
accused’s previous convictions until after the accused 

has been convicted. But if the accused claims during 

the trial that they are of good character or attacks the 

character of the prosecution’s witnesses, the judge 

may lift this ban, as they also will if the previous 
conviction is an element of the current charge. 

 
The role and rights of witnesses  
Anybody who knows anything relevant to the crime in 

question may be called as a witness. This can include 
people who saw or heard something related to the 

incident and expert witnesses called to comment on 

context or evidence. Witnesses honestly and fully 

describing what they know about a case can provide 
some of the most compelling evidence, and because it is 

live human speech, rather than the dry, prepared legal 

language of court officers, it provides lively, readable 

content for the media. 
 

Police serve witnesses with a subpoena (notice that they 

have to appear) and penalties apply to witnesses who do 

not appear. It is a crime for anybody to try and persuade 

a witness not to appear, or to take any action to prevent 

them appearing.  
 

All employers must release their employees to appear as 

witnesses if they have been summoned; employers in the 

public service must also pay their employees during this 

time off work. Privately employed witnesses can claim 
their lost earnings from the court, and may be entitled in 

some circumstances to claim expenses or a witness fee 

to compensate for some of those expenses; a witness fee 

is not payment for appearing in court.  
 

Once at the court, all officers are supposed to treat 

witnesses with respect and protect their rights and 

dignity. 
 

To prevent their testimony and memories being biased by 

what other people may have said, and to avoid them 

influencing others, witnesses may not sit in the court until 

they are called to give their evidence, cannot leave court 
until excused by the prosecutor or magistrate, and are not 

supposed to discuss the case with other witnesses or with 

anybody else in the court building – including journalists. 

They must speak only about what they know directly; 

what other people have told them (hearsay) does not 

count.  
 

Witnesses are questioned on the basis of the statement 

they made and signed under oath to a police officer while 

the case was still being investigated. Unless the witness 

says otherwise on the stand, the court will assume that 

the statement was made freely, and the witness fully 
understood it and accepted all the details contained in it 

before they signed it.  

 

Witnesses cannot be forced to answer questions that 

incriminate them or their spouses or reveal confidential 
interactions between them, or them and their legal 

adviser. The court calls these matters privileged and 

places them off limits. The exception to this rule is where 

a man has beaten or raped his wife and she is the 

complainant in the case, or where the offence is one 

covered by the Child Care Act or the Maintenance Act. 
This does, however, not mean that spouses cannot testify 

against one another if they are willing to do so, only that 

they cannot be compelled.  

 
Witnesses cannot refuse to answer questions that would 

incriminate others. 

 

Witnesses may not be asked leading questions (questions 
that suggest the answer the prosecutor or lawyer wants). 

They must be encouraged to tell what they know honestly 

and objectively. 

 

Journalists, priests and doctors have no special privileges 
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on the witness stand and must answer the questions or 

face the court’s sanction. For journalists, however, there 

may be professional and ethical considerations – such as 

protecting sources – that lead them to refuse to testify 
and submit to the penalties. (See Chapter 10) 

 

Witnesses must be capable of understanding the court 

proceedings. Mentally disabled and intoxicated persons 

may be ruled incompetent to testify – although the courts 
may want to hear specialist evidence about a witness’s 

mental state before reaching this conclusion. Presiding 

officers must satisfy themselves that any children called 

to testify are capable of understanding their duty to speak 
the truth. Children and mentally disabled witnesses may 

be assisted by a court-appointed intermediary who 

conveys the evidence-related questions from the 

prosecution, the defence or the presiding officer in a 
manner which is sensitive and understandable. 

 

When reporting witness testimony it is important to make 

it clear that each witness is only putting one piece into 

the whole fabric of evidence being presented, and that 
they may be lying, may have their own motives for what 

they select to say, or may not have all the knowledge they 

claim. It is the duty of the presiding officer at the end of 

the trial to decide if their piece fits, how important it is, 
and what it means for the final court decision. Report 

testimony only as testimony –’the witness claimed/ Judge 

X heard that …’ – not as an undisputed fact.  

 
If you are broadcasting or tweeting from court, the need 

to be brief and concise should never get in the way of 

making it absolutely clear which witness said what. 

Always attribute before citing witness testimony (‘Mrs X 
said…’) and if you need to provide a long broadcast 

paraphrase, insert the name of the speaker at least once 

more.  

 

4.2.6 Verdicts and sentencing 
Sentencing can happen immediately after all the evidence 

and arguments have been heard. But in complex cases 
the presiding officer may need time to put everything that 

has been said together, weigh its significance and draw 

conclusions.  

 

The presiding officer may acquit the accused (find they 

did not commit the crime) who will be free to leave the 

court or convict them as charged (find that they did), or 

of a lesser offence. For example, a person accused of 

murder may be convicted instead of culpable homicide; a 
person accused of rape may be convicted of sexual 

assault; or a person charged with robbery may be 

convicted of being an accessory after the fact (they 

helped the robber but did not carry out the actual 

robbery). 

 
Where a presiding officer has convicted the accused, both 

the prosecution and the defence will then be given the 

opportunity to argue over the possible sentence 

(punishment). 

 

From this stage on, the media may describe the accused 

as a convicted person/criminal (‘robber’, ‘rapist’, etc.) and 

do not need to use the qualifier ‘alleged’. 
 

The prosecution will lead evidence about factors in 

aggravation (factors that should make the sentence 

heavier) such as the accused’s previous criminal record, 

while the defence will lead evidence about factors in 
mitigation (factors that could persuade the presiding 

officer to pass a lighter sentence). (See Chapter 7) 

 
If someone is acquitted, they can never be re-arrested and 

charged on exactly the same charge for the same crime. 

(We often use the American phrase ‘double jeopardy’ for 

this, but it isn’t a South African legal term.) If people are 
dissatisfied with a criminal verdict, they may seek 

compensation in the civil courts (see Chapter 5). For 

example, the relatives of a murdered person may sue the 

alleged killer for the income they lost through the death 

or for compensation for their psychological distress. They 
would have to prove in the civil courts that the alleged 

murderer caused these harms. But even if they succeed, 

they have not proved the defendant guilty of the criminal 

charge of murder; they have proved only their own right 
to damages.  

 

Reporters must be extremely careful how they report 

these matters, and not use words that suggest or imply 
the defendant is now guilty of the original criminal charge. 

 

4.2.7 Appeals and judicial reviews 
At the end of a trial, a convicted person or his/her counsel 

may declare an intention to appeal – that is, to ask a 

higher court to look again at the process and the decision, 

to determine whether they were legal and appropriate. 
Appeals may be either against the verdict or the sentence 

and grounds rely on proving that the presiding officer 

made an error of either fact or law in arriving at their 

judgment. Appeals pass up through the hierarchy of 

courts, from lower to higher and leave (permission) to 

appeal to a higher court has to be granted at each stage, 

based on whether the grounds for the appeal are 

considered sufficient to have some chance of success. 
 

A court of appeal looks again at the case that was before 

the lower court on its own merits (based on the records, 

with no re-hearing of evidence, just additional arguments 
from lawyers). If it decides the decision of the lower court 

was wrong, it sets that decision aside and replaces it with 

the correct one. for instance another court may find that 
a sentence was too light or too heavy.  

 

Judicial review on the other hand does not re-consider the 
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merits of the case, but instead considers the manner in 

which the decision was reached, for example if the 

presiding officer did not consider all the information 

before them in reaching the decision or that they made 
an error of law. A review does not reconsider the 

verdict/sentence of the lower court, but is permitted to 

look only at whether the process leading to that decision 

might have been flawed. 

 
Prior to 2014, the SCA was the final decision-making 

body in most cases, unless the case had constitutional 

implications, in which case an appeal to the Constitutional 

Court was allowed. The situation changed in 2014 after 
the passing of the Constitution Seventeenth Amendment 

Act 72 of 2012, which added section 167(3)(ii) to the 

Constitution. This provides that any matter which ‘raises 

an arguable point of law of general public importance’ can 
now be appealed to the Constitutional Court.12 In other 

words, in many cases the Constitutional Court is now the 

final court of appeal. 

 

4.3 Laws and conventions around reporting 
court cases 
Four main pieces of law impact on how news 

organisations may cover a court case. The general law of 

contempt (disrespecting the moral authority of a court 

or court officer) and the specific instance of contempt 

known as sub iudice (publishing forbidden types of 

comment while a case is going on) are dealt with here. 

Defamation (publishing comment that brings someone 

into disrepute) does not relate only to court cases, but 

very often arises as a result of how published stories 

about cases have been written. This is dealt with in 
Chapter 10. The fourth area of law that affects the media 

is the constitutional right to privacy that all citizens 

have which may determine whether reports covering the 

private lives of individuals involved in court proceedings 
can be published. At the end of this section we examine 

what happens when reporters themselves end up in the 

dock for matters related to their professional work. How 

these and other laws impact on the activity of reporting 
live from the courts for broadcast and digital media is 

dealt with in Chapter 10: attendance and access.  

 
Contempt of court 
Contempt can take place inside the court (in facie curiae) 
or beyond the court (ex facie curiae). 

 

Contempt is committed inside the court where someone 

misbehaves, insults the court or its officers or refuses to 
obey procedure or orders issued by the presiding officer 

while the court is in session. One example is allowing a 

cell phone to ring and answering the call. When this 

happens, the presiding officer can immediately declare 
the offender guilty of contempt and punish them to 

 
12 The Constitution Seventeenth Amendment Act 72 of 2012, available here: https://www.justice.gov.za/legislation/acts/const17th_2013gg36128no72.pdf 

preserve the dignity of the court and keep order. 

 

Contempt is committed beyond the court by any conduct 

that affects the presiding officer’s ability to administer 
justice without undue influence from elsewhere, including 

weakening that ability by undermining the authority of 

court orders. It also includes publishing information that 

prejudices or influences the outcome of the trial, interferes 

with witnesses or the presiding officer, or anticipates the 
decision of the court.  

 

Even when the court is not sitting, any person may 

commit contempt by publishing reports that ‘scandalise’ 
the court by unfairly casting suspicions or bringing into 

contempt the administration of justice – for example, by 

making unjustified personal attacks on the capacity, 

impartiality, honesty or motives of presiding officers. 
 

To commit contempt in relation to a court order it must 

be shown that the offender knew of and understood the 

order, and intentionally breached it, displaying bad faith 

(mala fides). That is very easy to demonstrate if a 

presiding officer has explicitly instructed: ‘the media must 

not publish…’ and then the media go ahead and publish 
the forbidden matter.  

 

The 2001 precedent set by State v Mamabolo allowed 

people to speak more freely about court processes than 
previously. A new definition of contempt, in line with the 

Bill of Rights’ support of free speech, began to be shaped 

when Russell Mamabolo, media spokesperson for the 

Department of Correctional Services described a judge’s 
decision as ‘wrong’. The judge convicted him of contempt, 

but the Constitutional Court, found that the right to 

freedom of expression changed how a specific form of 

contempt, scandalising the court, was defined. 

Scandalising the court was from that point limited to 

publishing comment likely to ‘undermine the authority of 

the judicial process’ (destroy public faith in judges and 
the courts). 

 

In 2007, the case of Midi-TV further eased the media 

position regarding contempt. Midi-TV had been ordered 
to hand over footage of a documentary based on the 

murder of a baby, colloquially referred to as ‘Baby Jordan’ 

to the Cape Directorate of Public Prosecutions. When the 

broadcaster resisted and appealed the order, the 
Supreme Court of Appeal upheld the station’s appeal, and 

stated there was no law compelling the broadcaster to 

hand over the footage.  

 
Additionally, in his ruling Justice Nugent also discussed 

the specific form of contempt known as sub judice 

(publishing critical comment on an ongoing case: see 

below). While affirming the need to uphold the rule of law 

and defend the integrity of the judicial process, he noted 
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the necessity of balancing this against protecting press 

freedom, and accepting the real-world situation of both 

courts and media: 
 
‘What is more relevant in all cases where there is the potential 
for prejudice is to determine when the risk of prejudice will be 
sufficient to constitute an interference with the administration 
of justice that justifies a corresponding limitation being placed 
on press freedom. For the administration of justice does not 
take place in private, completely shielded from public scrutiny 
and comment, and there is always the potential for some 
element of prejudice when the media report or comment on 
judicial proceedings.’ 13 

 

Comment still has to be fair, honest, balanced and made 

in good faith. 
 

Note on Liability 

What the media may publish was historically 

governed by the legal principle of strict liability: 

that whatever the circumstances or intention, the 
publisher was liable if they had been negligent: if 

it can be proved that the necessary processes and 

checks were neglected. This appears to bring it 

into line with the recent precedents around 
defamation (see Chapter 10), which are now 

considering whether and how the media was at 

fault when it published. 

 
Prejudicial comment and actions 
The test of whether something is prejudicial is ‘whether 
the statement or document in issue tends to interfere with 

the administration of justice in a pending proceeding’. 

This may include: 

• Publishing the accused’s previous convictions after 

conviction but before sentencing, if these have not 

first been disclosed by the prosecution; 

• Publishing a photo of the accused before an identity 

parade has been held; 

• In certain types of matters, mostly relating to sexual 

offences, identifying a suspect before he or she has 
pleaded. Usually you may identify a suspect once they 

have been charged in court or appeared in court on 

the charges; 

• Publishing an article implying that the accused is 

guilty before the presiding officer has made this 

finding; 

• Publishing intimidating comments about or threats 

against witnesses, parties, assessors, judges or 
magistrates in pending proceedings or after a case 

has been finalised; 

• Publishing false allegations of bias against the court; 

• Trying to get interviews by pretending to be a court 

official or showing interviewees documents that you 

pretend are court documents. This is known as 

 
13 Midi Television (Pty) Ltd v Director of Public Prosecutions (Western Cape) (100/06) [2007] ZASCA 56; [2007] 3 All SA 318 (SCA); 2007 (9) BCLR 958 (SCA) 

(18 May 2007) 

simulating the court process; 

• Obstructing court officials in the execution of their 

tasks or disobeying court orders; and 

• Revealing the contents of Magistrates Court records 

before they are finalised or if this has been prohibited 

by in camera (closed) proceedings. 

Misunderstandings around ‘privileged’ information  

Everything said in open court proceedings, including 
negative comments on the character of role-players in the 

case, is sometimes said to be privileged, except where 

a presiding officer issues a specific order that certain 

information must not be published or the hearing is in 

camera.  

 

In this context, we use the term privileged to mean that 
you can publish it all without fearing prosecution – so long 

as you publish it accurately, in context, and without 

putting ‘spin’ on it. That is why accurate note-taking in 

court is so important. This kind of privilege extends to 
reporting requests made by a party in court for a presiding 

officer to recuse him/herself (withdraw from the case), 

suggesting bias or some other form of unsuitability to be 

the presiding officer. Stick to the exact words used in 

court. (Additionally, courts use the word ‘privileged’ to 

refer to the confidentiality that governs interactions 
between a lawyer and their client: in that case, it means 

those can’t be revealed.) 

 

However, this freedom to publish does not extend to all 

conversations with lawyers or other parties to the case – 
for example, in court corridors or on the court steps. If 

those are considered defamatory, they have no protection 

and your media platform can be sued. 

 
Sub iudice 
Sub iudice is Latin for ‘the case is under consideration’. It 

is a special type of contempt. The sub iudice rule means 

news organisations cannot publish comment that could 

affect how the presiding officer determines the case. It 
does not prevent reporting on the facts of the case. The 

rule exists to ensure a free trial, as guaranteed by the 

Constitution. It ensures that judgment is made on the 

evidence, not on public opinion led by the media. 
 
When does the sub iudice rule apply? 
Publishing information regarding a case during the police 

investigation and before any arrest is made is not sub 
iudice, but if it prejudices the outcome of the 
investigations it could constitute the crime of obstructing 

or defeating the ends of justice.  

 

A criminal case becomes sub judice the moment someone 
is arrested or when a summons or notice to appear in 

court is issued. Cases are sub judice from that point even 

though the trial has not started. Civil proceedings are sub 
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judice the moment a summons is issued, even if the 

summons has not been served. 

 

A case remains pending – governed by the sub iudice rule 
– until the last court of appeal has delivered its judgment 

or the time allowed for noting an appeal has expired. 

However, in practical terms the risk of a prosecution 

during appeal is far less. 

 
The rule does not apply to organisational meetings, 

inquiries or other investigative exercises that have not 

been granted by parliament the same status as a South 

African court of law; when people invoke it in those 
circumstances they are simply looking for an excuse not 

to comment. Nor does it apply to commissions of inquiry 

(see Chapter 6). 
 
Is the sub iudice rule changing? 
The rule dates from the era of juries, whereas judges are 

obliged to ignore public comment and deliberate on the 

law as it stands. They are trained not to be swayed by 

extra-judicial issues like media debates. The sub judice 
rule, as Nugent pointed out, must now be viewed in the 

context of the Constitutional right to freedom of 

expression. Courts will continue to adapt the rule in line 

with the precedents discussed above and new precedents 
as they arise. 

 
Journalists in court: Section 205 and reporters as 
witnesses 
Depending on the circumstances, it may be illegal under 

Section 205 of the Criminal Procedure Act for journalists 
to conceal their sources from a police investigation or a 

court. If a reporter is summoned under this section and 

refuses to appear, they are committing another form of 

contempt beyond the court. For journalists, this is an 
ethical call, based on the principle of protecting sources. 

 

In 1999, the South African National Editors’ Forum 

(SANEF) reached a ‘Record of Understanding’ on Section 
205 (see www.sanef.org.za). Government acknowledged 

that maintaining law and order had to be balanced against 

the right to free expression. Newspapers were assured 

that if subpoenas (orders for journalists to appear) were 

issued, they could refer these to the DPP who would 

mediate, and take into account journalists’ need to protect 

their sources. 
 

But photographers who had covered the August 1996 

lynching and burning of a Cape Town gangster, still found 

themselves faced with subpoenas and demands from the 
police for film and videotapes. Court battles followed and 

on Press Freedom Day 2000, police, authorised by the 

OPP, raided several media houses and seized this 

material. Since then, several new drafts of Section 205 

have been produced, but the Act remains unrevised in this 

respect. 

 

In late 2003, then journalist Ranjeni Munusamy refused 
to appear before a government commission of inquiry 

(the Hefer Commission), claiming she had received death 

threats. Munusamy argued in a court action that a 

journalist had the right not to be called before a 

commission of inquiry except as a last resort. This 
argument was rejected by the court. 

 

The record of understanding was breached when Section 

205 was invoked again in 2010 against two broadcast 
journalists working for e-TV, who had been ordered to 

reveal the identities of self-confessed thugs they had 

interviewed about their intention to rob tourists during the 

2010 soccer World Cup. Two cabinet ministers described 
the journalists as ‘crime kissers’ who had ‘given one 

finger’ to the law – but the police had arrested one of the 

thugs before the journalists had even appeared in court. 

 

 The updated document taking in Standing Order 156 
(dealing with relationship between reporters and the 

police) and incorporating the MOU on Section 205 of the 

Criminal Procedure Act has been consolidated. However, 

at its August 2021 AGM, SANEF noted that formal 
arrangements for ratifying this document with signatures 

from the Departments of Justice and Police, the SAPS, the 

National Prosecuting Authority and SANEF had still not 

been finalised. Check the SANEF main website for 
updates. 

 

Since 1999, some South African journalists have found 

themselves under Section 205 scrutiny in a different way: 
when the authorities approach telecommunications 

providers under its provisions to access their phone and 

electronic communications records. This is a developing 

area of concern for media freedom. 

 
Despite all this, there is no absolute ethical rule forbidding 

journalists from giving evidence; as former Wits University 

professor of journalism Anton Harber points out: ‘They 

can agree to answer every question except those 
compromising their professional obligations.’ Again, 

though, a refusal to answer can be ruled a form of 

contempt. 

 
Journalists who find themselves facing a subpoena cannot 

report on the case concerned because they are caught in 

a conflict of interest. However they decide to respond, 

they have become a party to the case. This raises the 
suspicion they could be influenced because their position 

in the case might bias their reporting. 
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..✎.   Reporting Tips. .  

• There are many types of human interest stories to be found in the courts – even in minor cases. Court 

cases can also supply light or peculiar stories. For instance, a case of theft could become a ‘light’ story if 

the circumstances or the stolen goods are bizarre or out of the ordinary. The protagonists do not always 

need to be well-known people.  

• Respect meticulously the rules about:  

o When someone can be described as ‘suspect’, ‘accused’, ‘the criminal’, etc 

o When someone can be named/identified 

o What types of utterance may count as ‘privileged’ or ‘prejudicial’ 

o Identifying children involved in cases in any capacity 

• As part of rights-based reporting, investigating whether the police and the courts followed prescribed 

procedures in how they treated defendants and witnesses at relevant stages of a case can become an 
important story in its own right. People do not need to be saints, or innocent, to be treated in accordance 

with their constitutional rights.  

• What the defendant, witnesses and lawyers say in an adversarial court setting reflects what one side of the 

case chooses to foreground. Make sure your reporting – and especially the page furniture on your story 

such as headlines and blurbs – does not present it as the only truth before a verdict has been handed 

down. ‘Neighbour John Smith told the court he had seen the accused Jim Brown carrying the gun used in 
the murder’ is fine. A direct quote to that effect from Smith, contextualised with the fact he is a prosecution 

witness, is also fine. A bald headline just saying ‘Brown ‘waved murder gun’’ (even with those quote marks) 

might possibly give you problems if Brown is acquitted.  

• Reporting on ‘celebrities’: Take care how you report on cases where one or more of the parties is a celebrity. 

Their status in court is no different from that of any other citizen. They merit no more favourable or less 

favourable media treatment because of their life outside the court case. That footballer whose goal won a 

precious international for South Africa may still be guilty. That other footballer who is regularly seen drunk 
and abusing bystanders may still be innocent. Bringing information from gossip-column coverage into your 

court reporting risks making it prejudicial or defamatory. If you omit information revealed in court because 

you are a fan, or want to keep a relationship with the person for other reporting purposes, you are breaching 

media ethics. 
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Chapter 5: Civil Procedure 

 

 

5.1 Introduction 
Civil cases take place in the same physical courts – the 

Magistrate’s and High Courts – as criminal cases. 

Magistrates and judges preside, and attorneys and 
advocates play the same kinds of roles. Many lawyers 

take on both types of cases but certain law firms and 

advocates specialise in handling civil cases, as these may 

require a very detailed knowledge of business, contracts 
and finance. Civil cases have their own distinctive 

procedure and terminology and it is important for 

reporters to grasp these differences, because referring to 

the defendant in a civil case as though he or she was a 
criminal standing trial can be defamatory. 

  

The aggrieved party in a civil case is called the plaintiff; 
the person whom they are suing is called the defendant. 

Together, both are referred to as the litigants or parties 
to the case. The action being sought to put the injury 

(harm suffered by the plaintiff) right is known as the 

remedy. 

 

5.2 Procedure 
Location 
What court the case is heard in depends on the nature 

and seriousness of the action, the amount of money 
involved, the kind of remedy sought, and the place where 

the action took place or where the defendant is 

domiciled (their legal address). 

 
Timeframe 
Civil claims must be brought to court within a prescribed 

period (a timeframe set down by the law), or the claim is 

said to prescribe (the claimant loses the right to bring 

the action). For example, insurance claims relating to a 

motor accident must be made within three years of the 

accident. 
 
Bringing a civil case 
Unlike a criminal case, a civil case is launched by one 

individual against another. (A company or organisation 

may count as a legal individual for this purpose.) Any 

individual who believes they have been harmed by 

another person’s action can seek legal redress 
(compensation). 

 

First, they need to find out if they have grounds for 

bringing a case (if what was done to them counts as an 
injury in legal terms). An attorney or legal advice centre 

can provide this information and, if the individual does 

have a case, can help in getting the case file opened with 

the court.  
 

Most civil law claims are about broken contracts. An 

injured party has a choice about what remedy for the 

broken contract they request from the courts: 

• specific performance (that the person who broke the 

contract do what was promised in the contract); 

• interdict (see below); 

• damages (that the person pay money because the 

plaintiff lost out when the contract was broken); 

• cancellation and damages (a contract can be 

cancelled if one person has not carried out an 

important part of it. Once the contract is cancelled 
nobody has to carry it out. The person who lost out 

can sue for damages as well). 

 
Summons 
Whether the matter is heard in the Magistrate’s Court or 
the High Court, the plaintiff will ask the court to issue a 

summons which will be served on (delivered to) the 

defendant by the sheriff. A summons initiates the case 

and calls the defendant to appear in court on a certain 

date to answer why judgment should not be given against 

them. It’s not the same as a subpoena in a criminal case, 

which is issued only to witnesses. 
 

If the defendant does nothing about the summons, the 

plaintiff may apply for a default judgment (a judgment 

without a trial) against the defendant. If the court grants 

this, the plaintiff can claim against the defendant’s 

property with a warrant of execution. The court will take 

some of the defendant’s possessions and sell them to 

This chapter describes: 

• The procedure of the civil court; 

• The special procedures relating to divorce cases; 

• How civil procedure differs from criminal procedure; and 

• The specialised terminology used in civil cases 
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raise money to pay the plaintiff. 
 
Pleadings, particulars of claim and declarations 
Whether the defendant is reacting to the summons or to 

the default judgment, they must respond quickly if they 
intend to defend themself in court. They must respond 

within ten days in both a Magistrate’s Court and a High 

Court action. If they live beyond the court’s jurisdiction, 

they have 21 days. 

 
When the action is taking place in the High Court, the 

defendant must file a plea (an official response or 

answer), either admitting or denying the plaintiff’s 

allegations and explaining why the plaintiff should not be 

entitled to win against them. 

 
The defendant is also entitled to lodge a counter-claim 

(which can be a statement that the plaintiff is actually to 

blame, or a completely separate claim brought by the 

defendant against the plaintiff) to which the plaintiff in 
turn must plead. This happens most often in motor vehicle 

accident insurance cases. 

 

The plaintiff will then respond. Together, all these 

documents are known as pleadings. The purpose of the 
pleadings is to set down the dispute clearly and concisely 

and enable the presiding officer to determine what the 

actual dispute is about. 

 

If the original summons had a particulars of claim (a 

detailed schedule of what is claimed) attached, the 
plaintiff’s first pleading is also known as the particulars of 

claim. If the original summons did not include this, the 

plaintiff must file a second document known as a 

declaration. If the particulars of claim or declaration do 

not appear to contain a proper legal basis for the claim, 

the defendant may file an exception – a document 

stating that the contents do not disclose a proper basis 

for the claim and asking the court to scrap the matter. 
 
Discovery 
After all pleadings have been exchanged, and if the court 

does not agree to any exception requested, the parties 

will ask for discovery (the disclosure of documents in the 

other party’s possession that will be used in court to 

support that party’s case). Any documents not disclosed 
at this stage may not be used in evidence without the 

special consent of the court. 

 

Once discovery has taken place, the parties attend a pre- 

trial or judicial management to ensure that the matter is 
trial-ready, then a court date is set on the court roll and 

the parties go to court.  

 
Settlement 
The parties can negotiate their own settlement 

(agreement about blame and compensation) before the 

matter reaches court, without the expense of a lengthy 
court battle. In High Court cases, the rules actually provide 

that the parties must meet before the trial to canvass 

(discuss) relevant issues, among them an invitation to 

make an offer of settlement. 

 

5.2.1 Divorce cases and marriage law 

Divorce and separation 
A separation (a decision to live apart) is not the same 

as a divorce. A separation may be completely informal: 

just an agreement between the two parties. Or it may be 

formal: an attorney draws up the terms of the agreement. 

In either case, the courts are not involved and the two 
parties remain married in legal terms. However, a formal 

separation agreement may be useful evidence in court if 

the parties later decide to divorce (dissolve the marriage 

and make the separation permanent). 

 
Grounds for divorce 
There are only two grounds for divorce: 

• The irretrievable (can’t be repaired) breakdown 

of the marriage; or 

• The mental illness (for at least two years) or 

continuous unconsciousness (for at least six 
months, supported by medical evidence) of one 

party. 

 

Infidelity (being unfaithful), desertion, drug or alcohol 
addiction or domestic abuse, are only evidence for 

irretrievable breakdown, not grounds in their own right. 

Reporters should not describe them as grounds; say 

‘irretrievable breakdown by reason of ...’ 

 
Customary and religious marriages and civil court divorce 

The Recognition of Customary Marriages Act came into 

force in 2000, recognising the rights of marriages 

contracted by willing parties over the age of 18 married 
according to the customary law of their community, so 

long as such marriages were registered; couples had until 

2016 to register them. However failure to register the 

marriage does not affect its validity. The Department of 
Justice defines a customary marriage within a framework 

where ‘‘customary law’ means the customs and usages 

traditionally observed among the indigenous African 

peoples of South Africa and which form part of the culture 

of those peoples.’  
 

This ‘indigenous African peoples’ framework means 

Hindu, Muslim and Jewish religious marriages are not 

recognised as legal unless the couple has also had a civil 
marriage ceremony – although since 2014 Muslim imams 

have been able to register as marriage officers, giving the 

marriages those individuals conduct legal recognition.  

  
The same grounds for divorce that apply to civil marriages 

now apply to registered customary marriages. But couples 

married by Hindu, Jewish or Muslim religious rites without 
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a civil marriage are not yet considered by the law to have 
been legally married, so they do not need to use the 

courts for a divorce. The lack of legal recognition for 

religious marriages makes exiting a marriage much more 

difficult for women married by religious ceremony only, 
because they cannot use the divorce courts.  

 

However, if couple in a religious marriage has a legal ante 
nuptial contract (‘ANC’: a contract signed before 

marriage about who owns what), the civil courts could 

well be involved if the marriage breaks up and there is a 

breach of contract dispute around the division of property. 

This isn’t a divorce action as such, and is therefore not 
governed by divorce reporting rules. 

 

In 2010, a Muslim Marriages Bill was approved by 

Parliament, but never signed into law. In 2018, the 

Western Cape High Court held that the lack of legal 
recognition for Muslim marriages violated the 

Constitutional rights of Moslem women and children to 

equality, dignity and freedom of religion. The court 

ordered that legislation be brought into line by August 
2020, but this deadline remains suspended pending an 

appeal by the Constitutional Court. The Supreme Court of 

Appeal declared the Marriage Act and Divorce Act 

unconstitutional insofar as they fail to recognise Muslim 
marriages and these declarations of invalidity were 

referred to the Constitutional Court for confirmation. The 

Department of Home Affairs in a presentation to 

Parliament in May 2020 promised that a new unified 
marriages policy would be presented to Parliament by 

March 2021. Instead, a new Green Paper has been 

published. 

 
Changes in the marriage law under way 
At time of writing a Green Paper on Marriages has been 

published (May 2021) for public comment. This 

proposes extending legal recognition to all marriages in 

every tradition, including polygynous (multiple wives) and 
polyandrous (multiple husbands) marriages, establishing 

that no single marriage form (in/out of community of 

property) should have legal recognition as the ‘default’ 

form, tightening up the requirements around consent to a 

marriage and affirming the legal age for marriage as no 
younger than 18.  

 

Who is bringing the case, which of the two grounds for 

divorce is being cited, and the decision/settlement are the 
only facts news organisations are allowed to publish 

about a divorce case. 

 
Settlements 
A court will not allow a divorce until it is satisfied suitable 
arrangements have been made for any children. Other 

aspects the court may rule on are: 

• Access of the partner who does not have custody to 

the children (visitation rights); 

• Maintenance (support) for the children; 

• Maintenance for the partner who needs it; and 

• Division of property. 

 

How the division of property is decided depends on a 

number of factors, including when – because different 
marriage laws came into force at different times – and 

how the couple was married. The relevant factors are 

whether the marriage was contracted in or out of 

community of property (the couple’s assets and earnings 

during the marriage are merged); with or without an ante-
nuptial contract; and whether the accrual system (taking 

into account increases in the value of property over time) 

forms part of any contract. 

 
These matters are complex with many possibilities for 

individual cases to vary in detail. Reporters writing about 

the terms of a divorce settlement should get the details 

correct and if necessary consult an expert about what it 
all means.  

 
5.3 Evidence and witnesses 
A civil trial is conducted like a criminal trial: in an 

adversarial manner, with each side presenting evidence 
and arguments and contesting the other side’s evidence 

and arguments. The role of the presiding officer – judge 

or magistrate – is to decide which side or argument is 

most likely or true: as in all civil cases, the burden of proof 
is not ‘no reasonable doubt’ but ‘balance of probability’. 

 

And so the plaintiff will set out his case and lead evidence, 

using witnesses, whom the defendant will cross-examine. 

Then the defendant will lead her witnesses, whom the 
plaintiff will cross-examine. A great deal of evidence in civil 

cases is often documentary, which is why establishing its 

status through disclosure is so important. 

 
Upon conclusion of all the evidence, both parties’ lawyers 

or counsel will then address the court after which the 

presiding officer will deliver judgment. 

 
Motion court 
Normally it is only civil cases where the facts are disputed 

that have to be settled in a trial with witnesses.  

 

In other matters – for example those that seek clarification 
on a question of law, where a claim is unopposed, or 

where the High Court rules lay down a different procedure 

– a party seeking redress or relief may simply institute the 

process by notice of motion on the basis of affidavits 
(sworn statements). The aggrieved party applies to court 

and is therefore known as an applicant, while the other 

party is known as a respondent. The notice of motion 

is, where necessary, served on the respondent with a 
notice of the time and place of the hearing. 

 

High Courts normally set aside one day a week to hear 
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unopposed applications in what is known as motion court. 
These applications mainly concern unopposed requests 

for liquidation and sequestration orders (bankruptcy 

and seizure of assets), voluntary surrender, appointments 

of curators bonis (officers to look after estates or the 

welfare of unprotected or incapacitated people), the 

admission of legal officers (attorneys, conveyancers, 
notaries and advocates) and interdicts. 

 

Divorce is normally an action instituted by summons. But 

if a divorce is uncontested, it too will be heard in the 
motion court. 

 

Where it appears that there is only one interested party, 

the court may issue a provisional order (Rule Nisi - nisi is 
Latin for ‘unless’) along with a return date calling on other 

parties to respond if they wish. On the return date, the 

court may confirm the provisional order or order its 

withdrawal. 

 
Provisional orders are published in the local media to 

ensure that members of the public concerned can learn 

about them. They may also be published in the 

Government Gazette or made public by other means 
where the court orders it or the law around the case 

requires it.  

 

5.4 Verdicts and sentences 
The presiding officer may reserve judgment, which 

means that although the case has been finalised, 

judgment will only be announced at a later stage – at the 

presiding officer’s discretion. 
 

The judge may find in favour of the plaintiff or partially 

uphold the plaintiff’s claim or find in favour of the 

defendant. 

 
Reporters should note these are not the same as finding 

someone guilty or innocent and must never be 

paraphrased as such. 

 
The judge can also rule that the defendant gets 

absolution from the instance, which means that the 

plaintiff was unable to produce enough evidence to allow 

the court to reach a decision. This judgment allows the 

plaintiff to bring the suit again when he/she has gathered 

sufficient evidence. 
 
Costs 
The general principle is that the party for whom the court 

finds (the winning or successful party) is entitled to claim 

his legal costs from the other party. These costs are 
limited to the permitted costs of the court proceedings 

calculated according to a specific tariff (party-and-party 

costs). The successful party will normally still have to pay 

their own attorney’s fees for other services rendered in 
connection with the case, (attorney and own-client costs) 

– for example, counsel’s costs for an opinion before the 
trial. The attorney is entitled to claim attorney and own-

client costs from his or her client and these are payable 

whatever the outcome of the case. 

 
Both the High Court and the Magistrate’s Courts have 

tariff guidelines for day-to-day conduct which include the 

scales of fees for party-and-party costs. 

 
Small Claims Court 
If the damage suffered is very small (less than R20 000), 

the complainant (the injured party) can decide to take the 

case to the small claims court, which is also a civil court, 

but with a much simpler, quicker and cheaper procedure. 
 

The rules require that the complainant must contact the 

opponent (the person who allegedly caused the 

damage) by telephone and letter to try and reach a 

settlement before any steps are taken through the small 

claims court. If the opponent refuses to listen, the 
complainant sends an official small claims court letter of 

demand with a full description of the claim. 

 

The opponent has 14 days to reply. If he does not, the 

plaintiff asks the clerk of the small claims court to issue a 
summons. This can be given to the sheriff of the court 

(the court officer responsible for carrying out actions) to 

take to the opponent. The summons gives the opponent 

ten days to pay the claim. If the claim is not settled within 
that time, the summons also sets out a date when the 

opponent must appear before the small claims court. 

 

At the trial, the small claims commissioner (usually a 
lawyer) makes the decision. Like a judge or magistrate, 

the commissioner helps both sides to present their cases 

and explains the court procedure to both sides. The 

commissioner then asks all the questions. Both the 
complainant and the opponent can call any witnesses to 

support their cases. The commissioner will question the 

witnesses. The parties should also bring any documents 

relevant to the case (for example invoices, receipts, 

photographs, statements by other people) which could 
serve as evidence. 

 

The commissioner will decide, again on a balance of 

probabilities, who is right. 
 

When the commissioner has heard what he or she 

considers sufficient evidence to make a decision, the trial 

stops and judgment can be given. The commissioner does 
not have to listen to all the proposed witnesses if they 

think it is not necessary.  

 

5.4.1 Interdicts 
Not all civil actions are about compensation. Some 

concern preventing harmful (or potentially harmful) acts 

where the harm is considered to be within the area of civil 
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rather than criminal law. 
 

An interdict is a special kind of court order telling 

someone to do something, or ordering them not to do 

something – for example, in March 2021 the National 

Arts Council was ordered to pay out funds applied for by 

the National Arts Festival. The Council had originally 
agreed to pay the amount and signed a contract, but then 

discovered it had insufficient funds and proposed 

suspending payment and reducing the amount.  

 
Applications for interdicts are made by a lawyer to the 

High Court on behalf of a client or as part of the relief in 

certain cases. For example, in a defamation case there 

may be a request for a final interdict prohibiting further 
publication of the defamatory statements. 

 

Lawyers may also request a temporary interdict/ interim 

interdict (in other words, a short-term step which may be 

reconsidered by the court later). 
 

If an application is made on an urgent basis a person must 

prove to court that: 

• The case is urgent and that there is a real threat 

to a right of the person if the interdict is not 

granted; 

• That there is real evidence of the threat; and 

• That no other legal action will protect the person, 

because any other action would be too slow and 

damage will have already been caused by the 
time the court grants an order. 

 

In these circumstances, the court will often grant an 

interim interdict, protecting the person for a short time 
until the other side can organise a defence to prove why 

the interdict should not be made final (permanent). 

 

A return date is set for the two parties to return to court. 

On this return date the court decides whether the original 

party still needs to be protected. 

 
If the other party breaks or ignores the interdict, he/ she 

will be in contempt of court and can be fined or jailed. 

Temporary interdicts usually only provide a breathing 

space for people to get lawyers and argue the matter in 
court at a later date.  

 

5.4.2 SLAPP suits 
A person can secure an interdict to prevent a newspaper 

from publishing a defamatory article. But if the newspaper 

can prove to the court that it has an arguable defence of 
truth and public interest, or another defamation defence 

such as reasonableness, the court will allow publication. 

The person who brought the action to court will end up 

having to face the unfavourable publicity – and having to 

pay the legal costs as well. 
 

However South Africa is seeing an increasing use of 
SLAPP (Strategic Litigation Against Public Participation) 

lawsuits: meritless defamation cases brought simply to 

delay publication or stifle public comment, and 

applications for the urgent interdiction of news stories 
detailing involvement in corruption by prominent figures. 

There are no specific legislative mechanisms to deal with 

SLAPP suits and a defendant’s protection against an 

abuse of process is currently limited to the Vexatious 
Proceedings Act and the common law. 

 

In February 2021 the Western Cape High Court set an 

important precedent by recognising for the first time in 
South Africa that SLAPP may be a valid defence against 

such suits. Community activists protesting a mining 

project at Xolobeni Sands successfully argued that the 

defamation case brought against them was an abuse of 

court process, violated the Constitutional right to freedom 
of expression and was brought by the mining company 

concerned to intimidate and silence them, not to protect 

its own reputation. The court found that: 
 

‘It appears that the defamation suit is not genuine and bona 
fide, but merely a pretext with the only purpose to silence its 
opponents and critics. Litigation that is not aimed at 
vindicating legitimate rights, but is part of a broad and 
purposeful strategy to intimidate, distract and silence public 
criticism, constitutes an improper use of the judicial process 
and is vexatious. The improper use and abuse of the judicial 
process interferes with due administration of justice and 
undermines fundamental notions of justice and the integrity 
of our judicial process. SLAPP suits constitute an abuse of 
process… inconsistent with our constitutional values and 
scheme.’ 

 

No media organisation has yet tested the SLAPP defence, 

but a foundation for doing so is starting to be built. 

However, fighting and winning such cases may still 
demand more resources than small media organisations 

can mobilise. 
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..✎.   Reporting Tips. .   

• All the reporting points, rules and convention about criminal procedure apply to civil cases too. 

• Pay close attention to what is going on and take detailed notes. It is not always clear from the content of 

evidence and questioning who the injured party is, particularly if the defendant is bringing any kind of 

counter-claim. 

• The key additional reporting point for civil cases is to get the terminology correct. Is somebody a plaintiff or 

a complainant, a respondent or a defendant? A person ordered to pay damages has not been ‘fined’ (even 

if the effect on their bank balance is the same!). Costs are not the same as damages. A finding against is 

not the same as ‘finding guilty’. 

• When following divorce cases, remember that Section 12 of the Divorce Act (1979) and the Maintenance 

Act (1998) allow courts to restrict reporting and hold hearings in camera to protect any children under 18 
and the right to privacy of all the parties to a divorce. 

• Build up good expert contacts on the most complex aspects of civil cases (such as business and contract 

law). If in doubt, ask about puzzling aspects before you write your story. It is no disgrace to ask questions; 

it is far more disgraceful to put out an incorrect story – or be sued. 

• The multiple kinds of misconduct the media often lump together as ‘corruption’ can be breaches of civil or 

criminal law, depending on the details and circumstances of the case. We deal with these issues in detail in 

Chapter 9: Cases in the News. 
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Chapter 6: Commissions of Inquiry 

 

 

6.1 How does a commission of inquiry 
differ from a court of law?  
It’s easy to get confused between a court of law and a 

commission, particularly because they appear to be run 

the same way. For instance, a chairperson – who is 
usually a judge or magistrate – presides over the 

commission, witnesses represented by lawyers are 

involved and witnesses take an oath to tell the truth. The 

main differences between a commission and a court of 

law lie in what they aim to achieve and what can be done 
with the findings.  

 

 As we’ve discussed in earlier chapters, in court matters, 

whether civil or criminal, the issues are most often clearly 
defined, with predetermined burdens of proof. Court 

matters are adversarial: there is a presiding officer, either 

a magistrate or a judge, who hears the evidence of two 

different parties who are on opposing sides and then 

makes a ruling that has a binding effect on one of the 

parties – there are legal consequences that may affect  

 

 
14 1979 3 SA 447 (W) 

one or both of the parties’ legal rights.  
 

Commissions, on the other hand, have more of the 

character of a fact-finding mission for the person setting 

up the inquiry: most frequently, the President: they are 

inquisitorial. Such a commission is usually limited to 

investigating specific matters, which are contained in its 

own regulations, created at the time it is set up (the 
commission’s terms of reference). These terms of 

reference will determine what the commission may 

investigate and the rules by which it is run. Essentially, the 

terms of reference set the parameters of what is to be 
investigated and the rules of conduct for the chairperson, 

the witnesses – and the media. Terms of reference may 

specify more than this, but they may not be too broad or 

vague and must relate to what this specific commission 
has been set up to achieve. As well as discovering what 

happened, how and why, inquiries may also serve as sites 

for restorative justice, political advocacy, and public 

education, among other civic goals. 

 
Is there a difference between a commission of 
inquiry and a ‘judicial’ commission of inquiry?  
Sometimes, reporters assume that a commission headed 

by a judge has a different status from one headed by an 

advocate. But the court in Erasmus and v SA Associated 
Newspapers14 said the following:  

 
‘It is frequently said in the public media that Commissions 
which are headed by a Judge or Magistrate are ‘judicial 
commissions of inquiry.’ There is no warrant in South African 
law for this expression, which is a misnomer and is only 
calculated to confuse. A Commission exists, whether it is 
appointed by the State President or any other body or person, 

In recent years, commissions of inquiry have played a major role in South Africa’s legal 
landscape – often in contexts that have had important political and news implications. But 

journalists still express uncertainty about the role they play, the rules they follow, and the 

way they should be reported. This chapter explains:  

• The difference between a commission and a court of law; 

• The nature and purpose of commissions of inquiry; and 

• The statutory framework of commissions. 

 

The discussion draws on examples of recent commissions of inquiry that have attracted 

much media attention, such as the Zondo Commission, the PIC Commission and the 

Marikana Commission. 

‘Commissions of inquiry 
are part and parcel of the 

architecture of democracy 

and the rule of law in this 
country.’  

– Former Public Protector  

Thuli Madonsela 
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by virtue of the fact that the person who accepts such 
mandate was entrusted with some specific charge.’ 

 

A commission is not adversarial but inquisitorial: it seeks 

to find answers. The chairperson of the commission is not 
an outside observer or someone who simply hears 

evidence, but also plays an active role in finding the truth.  

 

The most important thing to note about commissions is 
that their findings are not legally binding, and do not 

determine legal rights or have legal consequences. An 

important consequence of the inquisitorial process 

however, is that a commission is not bound by the same 

rules of evidence as in a court.  
 

6.2 Witnesses and evidence 
Evidence at a commission cannot be ruled ‘inadmissible’; 

the commission enjoys discretion to consider all evidence 

that it finds relevant to its inquiry. Some commissions may 

have to rely on the voluntary cooperation of witnesses, 
which can put them at a disadvantage; fact-finding 

commissions (see below) may however be granted 

powers to compel attendance. Lawyers and witnesses 

have a role that is defined differently from their role in 
court: rather than eliciting, giving and interrogating formal 

evidence, they are there to assist the commission in its 

journey towards the truth. 

 

6.3 Nature and purpose  
Commissions of inquiry are essentially fact-finding bodies. 
Their main aim is to investigate, make findings and draw 

recommendations from those findings. They are usually 

set up by the President to investigate matters that are of 

great public concern or to gather information necessary 
for formulating public policy. They can also be set up to 

investigate burning controversies; all kinds of subject 

matter can prompt the establishment of a commission. 

The rules required for running each commission will differ 

based on its purpose; for example, how strictly hearing all 
sides (audi alteram partem) is enforced, and whether and 

how witnesses are represented.  

 

The Constitutional Court in the SARFU III case said that:  
 

‘In the case of the appointment of commissions of inquiry, it 
is well-established that the functions of a commission of 
inquiry are to determine facts and to advise the President 
through the making of recommendations. The President is 
bound neither to accept the commission’s factual findings nor 
is he or she bound to follow its recommendations.’ 15 

 

However, sometimes a commission is not an investigating 

tool, but is used by the President to hold a public inquiry 

in relation to a matter of public concern. The primary focus 

 
15 President of the Republic of South Africa v South African Rugby Football Union [1999] ZACC 11; 2000 (1) SA 1 (CC); 1999 (10) BCLR 1059 (CC) (SARFU III) 

16 [2013] ZACC 33: 2014 (1) SA 1 (CC); 2013 (12) BCLR 1365 (CC)  

17 Bell v Rensburg 1971 3 SA 693 (C) 

of this sort of commission is not the findings or what the 
President does with them, but rather revealing the truth 

to the public about the matter that initially aroused public 

concern. The court in Minister of Police v Premier, 
Western Cape16 stated that:  
 

‘in addition to advising the executive, a commission of Inquiry 
serves a deeper public purpose, particularly at times of 
widespread disquiet and discontent.’ 

 
Terms of reference and statutory framework 
The court in Bell v Rensburg described the general 

purpose of a Commission of Inquiry: 

  
‘The proper function of a Commission of Inquiry is to find 
answers to certain questions put (by the State President) in 
the terms of reference. A Commission itself is responsible for 
the collection of evidence, for taking statements from 
witnesses and for testing the accuracy of such evidence by 
inquisitorial examination.’ 17 

 

The commission’s purpose will have an impact on its 
terms of reference. For example, a commission 

established to gather information may not require powers 

to force individuals to furnish it with information. But fact-

finding commissions may find it necessary to compel 
witnesses to testify or produce documentary evidence.  

 

Section 84(2)(f) of the Constitution empowers the 

President to appoint commissions of inquiry, while the 

Commissions Act deals with their rules. The Commissions 
Act does not automatically apply to every commission the 

President establishes. Section 1 of the Act requires the 

President to declare that the Act will apply to that specific 

commission subject to whatever conditions he or she may 
specify. This declaration must be made in the form of a 

proclamation in the Government Gazette.  

 

Section 1 of the Act also empowers the President to 
create the commission’s terms of reference. These terms 

can vary for different commissions: they may confer 

additional powers and set out the procedure to be 

followed. They will usually be published in the 
Government Gazette once a commission has been 

formulated, and are also published on the commission’s 

website. To check the rules of conduct of any specific 

commission of inquiry, you need to consult one of these 

detailed sources; don’t assume all commissions are the 
same. 

 

The Commissions Act gives commissions powers equal to 

those granted to the High Court in relation to summoning 
witnesses, taking their evidence under oath or affirmation 

and demanding the production of documents and other 

kinds of evidence. 
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While the Act gives commissions High Court-like powers 

in relation to witnesses and the giving of evidence, it does 

not confer some other powers that a High Court 

possesses. There are no rules relating to privilege or sub 
iudice, because a commission is a public hearing – the 

public is supposed be able to access anything that is 

uttered there, and because there will be no judgment 

handed down (just a report), there is no need to worry 
about the impact of comments.  

 

This means that the commission may summon witnesses 

to present their evidence. These summonses for 
attendance must be signed by the secretary of the 

commission and drafted in a form prescribed by the 

chairman. If a witness fails to attend an inquiry on the 

date and at the place specified in the summons or doesn’t 

remain in attendance until the conclusion of the inquiry or 
until they are excused by the chairperson, they are guilty 

of an offence: contravening the provisions of the 

Commissions Act.  

 
We saw this in action in mid-2021 when former President 

Zuma was summoned to the Judicial Commission of 

Inquiry into Allegations of State Capture, Corruption and 

Fraud in the Public Sector Including Organs of State (‘the 
Zondo Commission’). Zuma was served with summons to 

appear before the commission in terms of the 

Commissions Act. He failed to do so and was directed by 

the Constitutional Court to appear and give evidence 
before the commission. Subsequently, the Concourt 

handed down a punitive sanction for contempt of court 

because he had refused to comply with this direction too.  

 

A commission’s power to compel witnesses is derived 
from the Commissions Act and not Section 84(2)(f) of 

the Constitution, or any other law. That distinction is very 

important if you are reporting on a commission set up in 

terms of the Commissions Act that is exercising its power 
to compel witnesses to attend. 

  

Commissions of inquiry also have the power to hear the 

evidence of witnesses in camera, (closed court). This may 
be for reasons of national security or to protect the 

identity of the witnesses for their personal safety. 

 

So the general principles of a commission of inquiry are:  

• To investigate by hearing the parties concerned 

and/or implicated;  

• To give them an opportunity to present their 

evidence; 

• To accept evidence that may be oral or in written 

submissions; and 

• Not to ask witnesses questions that fall outside the 

scope of the terms of reference.  
 

At the end of the commission, once the chairperson has 

heard all the evidence, he or she must write a report 
detaining his or her findings. This can take time as the 

report has to be submitted to and signed off by the 

President before it is released. The Farlam (Marikana) 

Commission ended its sittings in 2014; the report was 
not completed until 2015 and it stayed with the President 

for four months before being released. You can find the 

written reports of national commissions of inquiry on the 

Department of Justice and Constitutional Development 
website (see links in Chapter 12). 

 
What about commissions not set up under the 
Commissions Act? 
The Commissions Act applies only to a commission 
appointed for the purpose of investigating a matter of 

public concern; a legal warning (a caveat) applies to 

using this legislation in other inquiry contexts. The 
purpose of this caveat is to prevent intrusion on an 

individual’s rights by limiting the kinds of issues for which 

a commission is set up, but to balance this against ‘public 

interest’ (a concept journalists know well) when 
something serious really does need to be investigated.  

 

There is a legal standard set for what constitutes a matter 

of public concern. The Court in SARFU III stated what the 
appropriate approach should be:  

 
‘In determining whether the subject-matter of the 
commission’s investigation is indeed a ‘matter of public 
concern’, the test to be applied is an objective one. The legally 
relevant question is not whether the President thought that 
the subject-matter of the inquiry was a matter of public 
concern, but whether it was objectively so at the time the 
decision was taken. Whether or not the matter is one of public 
concern is a question for the courts to determine and not a 
matter to be decided by the President within his own 
discretion. In this context, the Constitution requires that the 
notion of ‘public concern’ be interpreted so as to promote the 
spirit, purport and objects of the Bill of Rights and to 
underscore the democratic values of human dignity, equality 
and freedom.’ 

 

Although most commissions are appointed by the 

President, nothing stops another body from appointing a 

commission. In every case, the conduct and terms of 
reference of these commissions are set by the body or 

person appointing them, and must be in conformity with 

the legislation being invoked. Section 127(2)(e) of the 

Constitution empowers the Premier of any province to 

appoint a commission of inquiry. Commissions of inquiry 
at provincial level are appointed in terms of provincial 

legislation or any other relevant and applicable legislation.  

 

One example of this type of provincial inquiry is the 2012 
Khayelitsha Commission of Inquiry, to probe complaints 

of police inefficiency and a breakdown of relations 

between the community and the police in Khayelitsha, 

appointed by the Premier of the Western Cape in terms 
of three pieces of legislation: Section 206 (3) and (5), 

to be read with section 127(2) (e) of the Constitution 
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and section 1(1) of the Western Cape Provincial 
Commissions Act.  

 

Section 206 (3) and (5) of the constitution, in brief, 

provide that each province is entitled to monitor police 
conduct and oversee the effectiveness and efficacy of 

policing. Section 206 (5) of the Constitution provides 

that in order to perform the functions section out in 

section 206 (3) a province may investigate or 
appointment a commission of inquiry into the any 

complaints of police inefficiency and or a breakdown in 

the relations between the police and any community. 

Section 1(1) of the Western Cape Provincial 
Commissions Act provides that a Premier may, by 

proclamation in the Official Gazette of the Province, 

appoint a commission of inquiry and define the terms of 

reference for that commission.  

 
This happened again in 2019 when the Premier of 

Gauteng appointed a Commission of Inquiry into the 

minibus taxi service violence and fatalities in Gauteng 

Province. This commission was appointed in terms of 
section 127(2)(e) of the Constitution and section 2(1) 

of the Provincial Commissions Act.  

 

The President can also appoint a commission of inquiry in 
terms of other legislation, not only the Commissions Act. 

One example of this is the 2008 enquiry into the fitness 

of advocate VP Pikoli to hold the office of National 

Director of Public Prosecutions. This commission was 
formed in terms of section 12 (6)(a) of the National 

Prosecuting Authority Act which provides that:  

 
‘The President may provisionally suspend the 
National Director or a Deputy National Director from 
his or her office, pending such enquiry into his or her 
fitness to hold such office as the President deems fit 
…’ 

 

The inquiry into Pikoli was the first of its kind of the 

democratic era. But this kind of commission reappeared 

in the 2014 inquiry into fitness of Mxolisi Nxasana to hold 

the office of National Director of Public Prosecutions and 
the 2018 inquiry into the fitness of advocates Nomgcobo 

Jiba and Lawrence Sithembiso Mrwebi to hold office of 

Deputy National Director of Public Prosecutions and 

Special Director of Public Prosecutions respectively.  
 

6.4 Commissions in the news 
The Zondo Commission has undoubtedly been one of the 

most compelling commissions of inquiry in South African 

history because of the public concern about ‘State 

Capture’ before it was set up, the public prominence of 
witnesses and others named, and the revelations that 

have emerged. However, there have been many 

interesting commissions which have also garnered a great 

deal of media attention, including the three described 
below:  

The PIC Commission (2018-2019) 
The Commission of Inquiry into allegations of impropriety 

regarding the Public Investment Corporation (‘PIC’) was 

chaired by Justice Lex Mpati. The Commission was 

mandated to investigate a number of issues such as the 
policies regarding the protection of whistle blowers 

reporting corrupt activities, whether a director of the PIC 

abused their position for personal gain and whether there 

were discriminatory practices followed regarding 

remuneration and awards to PIC employees. This 
Commission was of great interest to the media because 

a media-related company, Sekunjalo Investments, and its 

relationship with the PIC, formed part of the subject 

matter and the findings had potentially major implications 
for the financial survival of some historic South African 

titles.  

 
The Nugent/SARS Commission (2018) 
The Commission of Inquiry into tax administration and 
governance by SARS, chaired by Justice Nugent. This 

commission had far reaching implications for the national 

tax system in that the suspended commissioner of SARS 

at the time, Tom Moyane, was dismissed by the President 
from his position and the chairperson also recommended 

that Mr Moyane pay his own legal bills. Further, the 

chairperson’s report made a number of recommendations 

such as the NDPP considering criminal prosecutions. 
 
The Farlam/Marikana Commission (2012-2014) 
Chaired by retired Judge Ian Farlam, this Commission was 

tasked with investigating the tragic incidents at the 

Lonmin Mine in Marikana, in the North West Province that 
occurred between Saturday 11 August and Thursday 16 

August 2012 and led to the deaths of approximately 44 

people, injuries to more than 70 and approximately 250 

people being arrested. These events raised passionate 
public debate and the Commission garnered a great deal 

of national and international media attention.  

 

The relationship between the media and the Commission 

became strained when it came to light that the media 
accreditation required was subject to security clearance 

by the State Security Agency. This position was changed 

after protests to make media accreditation subject to the 

Government Communication and Information Systems: 
the more usual channel for media accreditation.  

 

The Commission also raised interesting legal questions, 

such as whether section 34 of the Constitution applied to 
commissions of inquiry. The Constitutional Court found 

that it did not and as a result found that the witnesses – 

many of whom were unemployed or in very low-income 

households – were not entitled to legal aid funding for 
their legal representation. This could have far-reaching 

consequences if a future inquiry needs testimony from 

community members living in impoverished 

circumstances. 
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This is not an exhaustive list of commissions of inquiry 

that have garnered media attention, merely a selection of 

some of those most recent at time of writing that have 

had serious implications for either national institutions or 
for high-profile witnesses. But unlike court cases, where 

‘what happens next?’ is limited to a set number of 

formally defined consequences, a commission of inquiry 

is a much broader and more long-running story. Don’t 
start coverage unless you are prepared to follow it 

through. 

 

..✎.   Reporting Tips. .  

• Consider each commission in terms of its own aims and terms of reference, as set out in the Government 
Gazette or on the commission’s own website. Check these sources carefully for detail. If in doubt, ask an 

expert. Do not assume that what was true of, for example, the Zondo Commission, holds for all others. 

That is the starting point to understanding any commission, its procedure and the roles of its chairperson, 

evidence leaders and witnesses. 

• Take great care with terminology. Don’t write about inquisitorial (truth-finding) proceedings as though they 

are adversarial. A commission evidence leader is not a prosecutor. A commission chair’s utterances are not 
‘findings’ of innocence or guilt, or ‘sentences’; they are, at their strongest, ‘opinions’ and ‘recommendations’, 

and are more often merely ‘observations’. A witness is never ‘accused’ in the context of a commission 

hearing – the evidence leader may ‘suggest’ to them that they did, or knew about, something -- that’s all. 

(Witnesses, of course, may accuse each other of all sorts of things, but that’s not an official process.) Stay 
with your story until it is headlined and until the Tweet post for an online story link, or the ticker line for TV 

news, have been created. These, because they are so compressed, are places where sensationalist 

distortions can easily creep in. Suggesting criminal culpability in a report on a commission session, for 

example, is a quick road to a defamation suit.  

• One of the most important roles of a commission of inquiry is airing important issues under public scrutiny 

(and through that process educating the public about how things are supposed to be done). A neglected 

aspect of reporting is investigating what impact that process is making, and how the public understands 
what they hear. Media can improve the impact a commission’s work makes (and therefore the chances of 

recommendations finding support) by supporting that aspect through explanatory stories. 

• There are multiple stories in a commission of inquiry. ‘Before’ and ‘after’ are just as important as public 

figures pointing fingers at one another. And in terms of evidence presented, what it means is as important 

as what it literally states. You need a holistic view (or access to an expert who can offer one) and endurance: 

it may be some time before the report finally emerges. When it does, you may have to revisit the story after 
an even longer time to find out if any recommendations have resulted in action. The Marikana Commission 

recommended the demilitarisation of the police service in 2015, but perhaps you shouldn’t hold your breath 

for that. 
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Chapter 7: Punishments, Penalties and Remedies 

 
 

7.1 Introduction: sentencing principles 
In civil law, the presiding officer is arbitrating in a dispute 
between parties, and decides on penalties or remedies 

that provide fair compensation or put the wrong right. 

 

Criminal law, by contrast, punishes offenders on behalf of 
society, so that society will not take revenge via unfair, 

unregulated forms of mob justice. Criminal sentences 

have four main aims: 

• Retribution (paying back society); 

• Reformation (making the criminal fit to re-enter 

society and less likely to offend); 

• Restoration (the offender accepting responsibility via 

meetings with victims and community to discuss what 

they can ‘put back’ into society)  

• Deterrence (discouraging others from committing 

crimes).  

 

Where reformation seems likely to take a long time, or the 
criminal is judged to be incorrigible (incapable of 

changing), imprisonment also physically prevents them 

from committing further crimes.  

 
Much current research tells us that the perceived 

effectiveness of policing and sentencing, not the severity 

of sentences (even the death sentence), is the main 

deterrent for criminals. The roots of crime lie in social 
conditions. In the words of a former President of the 

Constitutional Court, Justice Chaskalson, in 1995:  

‘The greatest deterrent to crime is the likelihood that 

offenders will be apprehended, convicted and punished. 
It is that which is presently lacking in our criminal justice 

system; and it is at this level and through addressing the 

causes of crime, that the State must seek to combat 

lawlessness.’ (1995) 

 

When a court sentences (decides on punishment for) a 

person, it always tries to balance all these aspects. If a 
sentence over-emphasises one aspect at the expense of 

the others, the accused person’s advocate could use this 

lack of balance as grounds for an appeal (see Chapter 8). 

 

Before passing sentence, the court will weigh up many 

factors relating to the specific case, such as: 

• The accused’s age; 

• The accused’s character; 

• The accused’s previous record; 

• The accused’s mental development and environment; 

• The degree of temptation, and the accused’s 

influence upon others; 

• The nature of the crime; 

• The severity of the crime; and 

• The interests of the community. 

 

In general, courts do not like to send young people or first 

offenders to jail. But each case is judged on its own 

merits (strength of the various arguments). A court is 

obliged to consider alternative forms of punishment for 

young people and first offenders (see ‘diversion’ below). 
If it does not do so, this could also provide grounds for 

an appeal. 

 

7.2 Sentences 
A convicted person (now known as an offender) may be 

sentenced to: 

• Imprisonment; 

• Periodical imprisonment (where the person goes to 

jail over weekends, but can still work during the 

week); 

• Being declared a dangerous criminal (Regional and 

High Court); 

• Being declared a habitual criminal (Regional and High 

Court); 

• Committal to an institution approved by law; 

• A fine, with or without imprisonment as an alternative; 

• Correctional supervision; 

• Suspended sentence; 

• Warning or caution;  

• Discharge; or 

• Some combination of these penalties. 

This chapter describes: 

• The principles that underlie sentencing;  

• The various criminal punishments and civil penalties 

• The structure of the prison system; and 

• The rules governing the treatment of prisoners 
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Note that combinations of sentences (e.g. two separate 
prison terms) will always be specified as running 

concurrently or consecutively. Concurrently means 

‘running in parallel’, so a person sentenced to two, 2-year 

terms running concurrently can serve a total of two years; 

a person sentenced to two, 2-year terms running 

consecutively (following one another) can serve four. But 
even if terms run concurrently, it is the total sentence 

(two terms) that is considered when determining if the 

person is eligible for parole (being released into the 

community under supervision) or remission of sentence 

(being released early).  

 

Certain crimes have minimum sentences attached to 

them. These have been set under the Criminal Procedure 
Act Section 51. The court is not allowed to impose a 

lesser sentence than these, unless the accused can 

convince the court that special circumstances (the law 

calls them ‘substantial and compelling circumstances’) 

exist that justify a lesser sentence.  
 

The South African Constitution enshrined the right to life. 

South Africa formally abolished capital punishment in 

1995 and has subsequently ratified the various United 
Nations conventions on human rights (one of which bans 

the death penalty). Before 1996, the death penalty was 

mandatory for crimes such as murder without extenuating 

circumstances (circumstances that would make the judge 
consider a lighter penalty). 

 

At time of writing, life imprisonment without option of 

parole must be imposed for murder and rape when 
committed under certain circumstances, and increasing 

the severity of penalties for all GBV-related crimes is under 

discussion. 

 

7.2.1 Suspended sentences 
The court may sentence an offender to a period in prison 

but suspend all or part of the sentence over a certain 
period of time. So long as the offender does not commit 

a similar crime during this period, he will not have to 

spend time in prison. 

 
For example, an offender sentenced to a year in prison 

suspended for three years, does not immediately go to 

prison. But if the offender is found guilty of committing 

the same or a similar crime in the next three years he will 

have to go to prison to serve the one-year sentence as 
well as the years of imprisonment handed down by the 

courts for the new crime. Sometimes a sentence may be 

deferred, rather than suspended. This means the 

sentence does not begin immediately, but at a set future 

date. 

 

7.2.2 Correctional supervision (‘probation’) 
This punishment allows the offender to serve time within 
the community instead of going to prison. An offender 

doing correctional service is known as a probationer. 
 

Correctional supervision may take the form of house 

arrest or restriction to a magisterial district. It is usually 

subject to certain conditions such as wearing an 
electronic monitor (‘ankle bracelet’), compulsory visits to 

the community corrections office, getting and keeping a 

job, paying compensation to the victim, rendering 

community service free of charge and/or participating in 
treatment programmes such as counselling for drug or 

alcohol abuse. These conditions depend on the nature of 

the offence. 

 
Offenders may be sentenced to correctional supervision 

instead of imprisonment, or get correctional service as a 

condition of a deferred or suspended sentence, or as an 

alternative to a fine. 

 
If the probationer breaches the terms of the correctional 

supervision, the terms of the supervision can be increased 

from medium to maximum (the conditions will be made 

stricter). The offender can be sent to jail to serve out the 
remainder of the sentence for committing a major 

violation, such as committing another offence. 

 

7.3 Detention 
Administrative detention 
When an immigration officer believes that someone is a 

migrant into South Africa without the necessary 

permission documents, the officer can hand them over to 

the SAPS to be held in administrative detention pending 
deportation. It is called ‘administrative’ because it does 

not require proven criminal activity before the person 

concerned is detained; they are ostensibly being held 

while documentation issues are dealt with. Before 2017, 
people so detained did not have the right available to all 

other detainees to appear before a magistrate within 48 

hours of their arrest to answer a charge. In 2017, the 

Constitutional Court ruled that this power under the 
Immigration Act was incompatible with the Constitution 

and the Bill of Rights, that the Act needed revision, and 

that immigration officers should ‘exercise their discretion 

in favour of liberty.’ Now migrants must be brought before 
a court within 48 hours and have the right to legal 

representation and proceedings conducted in a language 

they understand (see section on interpreters and 

translators in Chapter 3). However, even with these 

reforms in place, the use of administrative detention – 
which may last for up to 120 days – against migrants 

remains widespread. For more on the legal aspects of 

migration see Chapter 10: Crimes in the News.  
 

Awaiting trial detention  
Accused people who are not granted bail or who cannot 
afford the bail amount set are imprisoned even though 

they have not yet been convicted of a crime. Out of South 

Africa’s 2020 prison population of just over 163 000 
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inmates, around 48 000 are awaiting trial detainees 
(ATDs): a major contributor to overcrowding in 

correctional facilities. Some have been awaiting trial for 

more than two years, often because of the slowness of 

judicial processes. Those who eventually appear in court 
may have the period they spent awaiting trial cut from 

their sentence if they are convicted. But if a case is 

dropped before it comes to trial, there is no automatic 

compensation for the detainee. The 2011 Correctional 
Matters Amendment Act contained provisions to improve 

the conditions for ATDs and rationalise processes to 

move towards the DCS target of 25 000 ATDs or fewer, 

but progress has been very slow.  
 

7.4 Amnesty and special remission 
An amnesty is a general pardon. A clause of the 

Constitution gives the President the prerogative (special 

and exclusive right) to grant amnesty or special 
remission (cutting the severity or length of sentences) 

to offenders on special occasions or to commemorate 

certain events. The Department of Correctional Services 

has no say in how this is done or who receives it. Amnesty 
can also be offered for past offences that people may 

have committed. For example, amnesty has been offered 

to tax offenders for undetected past non-payment in the 

hope that they will come forward and join the tax system. 
 

7.5 Prisons 
South African prisons are classified into minimum, 

medium and maximum security prisons and prisoners are 

theoretically assigned to prisons according to their 

custody classification. 

 
Just as prisons are classified according to the level of 

secure custody they provide, prisoners are classified 

according to the risk they pose. This affects their 

privileges (softening of conditions, for example, the 

number and frequency of visits they are allowed, or the 

kind of work they are assigned to). 
 

All prisoners – like other citizens – are protected by the 

Constitution from ‘cruel and inhuman’ punishment. 

Guidelines on prisoners’ rights and prison conditions are 
issued by the Department of Correctional Services (DCS), 

and prison conditions are also covered in the international 

human rights conventions South Africa has signed. 

 
Prison officers may only use such disciplinary measures 

against prisoners as are needed to maintain order and 

security in the prison, and may not mistreat or abuse 

them. Abusive prison officers are subject to the discipline 

of their own structures, and may also be investigated by 
IPID. The punitive aspect of normal imprisonment is 

simply depriving offenders of their freedom; there is no 

legal requirement to punish them further.  

 
 

High security prisons 
DCS has introduced two higher classifications of 

maximum security prisons: Closed Maximum Security Unit 
(C-Max); and Super Maximum Security Prison (Super-

Max). 

 

C-Max has been specifically designed for prisoners whom 
a court has declared especially dangerous. Offenders are 

kept in harsh conditions: solitary confinement for 23 out 

of 24 hours. Prison warders use electric shields.  

 

The first C-Max unit was introduced at the Pretoria 
Maximum Security Prison. Future C-Max units will be 

established at Helderstroom Prison in the Western Cape 

and Groenpunt Maximum Prison in the Free State. It was 

stated that eventually every province would have its own 
C-Max prison. 

 

The most dangerous and hardened prisoners who have 

been found to have rejected all attempts at rehabilitation 
are housed at the first Super-Max prison, the Ebongweni 

Correctional Centre in Kokstad in KwaZulu-Natal, which is 

supposed to accommodate 1 400 inmates. However, 

beyond these general descriptions, the Department of 
Correctional Services has provided little detailed 

information on how prisoners are selected for Ebongweni 

or categorised in terms of the risk they pose. In March 

2020, a prisoner transferred there won the right to see 

the documents stating the basis for his transfer and 
classification; that might be the first step in wider access 

to such information.  

 

Privatised prisons 
In 2003, the Department of Correctional Services began 

a joint venture with private contractors to build and run 
privatised prisons, known as the Asset Procurement and 

Operating Partnership Systems (Apops).The first Apops 

agreement was for a maximum security prison in 

Mangaung; the second for another at Makhado in 

Limpopo. The two 25-year agreements were between 
DCS, consortiums of South African businesspeople, and 

UK-owned private security company G4S.  

 

However, in October 2013, DCS was forced to step in to 
restore order at the Mangaung facility after an incident 

where warders were stabbed and a female prison officer 

taken hostage. DCS ran the prison for the following ten 

months. Allegations of maladministration and abuse of 
inmates had emerged, which G4S denied. At that time, 

Correctional Services Minister Sbu Ndebele told 

Parliament prison privatisation in South Africa had ‘failed’. 

DCS released its report on the Mangaung incident in 
February 2020; this confirmed some of the allegations 

about mistreatment of prisoners, but no action against 

the company was taken and G4S continues to run its two 

Apops facilities.  
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At time of writing the company is facing a takeover from 
American security provider Allied Universal. G4S has said 

it will leave the SA prisons sector when its contract expires 

in 2026, and Allied has announced it would likely sell the 

South African facilities if it acquired G4S.  
 

Where it has been introduced elsewhere in the world (for 

example in the US and the UK) prison privatisation has 

become a controversial human rights issue. Some private 
companies have used the prisons they run as sources of 

cheap labour with none of the normal protections 

concerning labour conditions that other workers enjoy, 

and with allegations of prisoner abuse prevalent  
 

7.6 Parole 
Normally offenders are entitled to be released on parole 

(allowed back into society under strict conditions) when 

they have served more than half their sentence, if they 

have behaved well in prison. Judges have the authority to 

order that offenders serve a larger part of their prison 
term before they can be considered for parole, or even 

that certain offenders are not considered for parole at all. 

 

Parole boards decide if offenders qualify for parole. The 
boards are made up of members of the community and 

representatives from all stakeholders in the criminal 

justice system, and work according to guidelines from the 

Minister for Justice. 
 

A release on parole is conditional: if offenders break the 

law when they are released, or do not keep to the 

conditions of their parole (such as reporting to probation 

officers, getting a job or not leaving a certain area without 
permission) they will be sent back to  to complete 

their sentence. 

 

7.7 Civil penalties 
Damages 
If the plaintiff in a civil case succeeds, the defendant may 

have to pay damages or perform otherwise as determined 

by the court. If this obligation is financial, such as paying 

damages, this is known as the judgment debt. 
 
If the defendant fails to pay up, the plaintiff may obtain a 

warrant known as a writ of execution allowing the sheriff 

to attach (seize) goods belonging to the defendant, 

which are then sold at public auction to raise the monies 
owed. 

 

If the defendant does not have enough executable assets 

(goods that can be sold), the court may issue an 

emoluments attachment order, compelling the 

defendant’s employers to deduct an installment from his 

salary every month until such time as the judgment debt 
is paid. (This is often referred to as a ‘garnishee order’, 

but this term is not correct in South African law.) 

 

Specific performance 
If the civil case relates to a broken contract, the court may 

order the guilty person to fulfil the contract by doing what 

they promised (‘specific performance’). The court will not 
order specific performance: 

• If it is impossible for the guilty person to do what was 
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promised;  

• if paying money is a better way of compensating the 

innocent party; or 

• If it would be unfair to make the guilty person carry 
out the contract. 

 

If the court orders the guilty person to carry out the 

contract and the person ignores this order, then they will 

be in contempt of court and can be fined or jailed. 
 

..✎.   Reporting Tips. .  

• As with all aspects of court and crime reporting, being accurate about terminology matters. 

• Reporting on what goes on in prisons is still restricted by law. Although prison authorities do grant 

permission for journalists to enter prisons and write stories about prisoners, this is entirely at the discretion 
of the prison governor. Reporters have no automatic right to cover stories inside prisons. 

• Prisons do not, however, appear on the list of National Key Points (the secrecy of whose details is classified 

as vital to national security). So taking photographs or video footage as part of an approved media visit to 

a correctional facility and publishing them is not automatically prohibited. Prison officers have no right to 

seize or destroy images and should be reported to IPID if they do so. In such situations, your best 

negotiating skills may be required. 

• As civil servants, prison officers have signed undertakings about confidential aspects of their work, and face 

severe penalties if they break these. Consider the ethical aspects of naming them and how you deal with 

the information they provide when writing stories. 

• A great deal remains to be investigated about the populations of the highest-security prisons: how they are 

selected and how their status is classified. The issues around awaiting trial detention are also under-
reported. 

• Publishing material such as prisoners’ cellphone footage smuggled out to expose corruption or mistreatment 

should be done only after consulting your publication’s lawyer. Prisoners creating such footage are almost 

certainly breaking the conditions of their detention. This has to be weighed alongside the important public 

interest and human rights aspects of such stories.  

• In view of the developments around G4S, privatised prisons have become a story worth watching. How the 

amnesty provision is applied can also inspire interesting stories.  
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Chapter 8: Appeals and Reviews 

 

 

8.1 Introduction: the distinction 
between appeal and review 
Appeals and reviews are possible from both civil and 

criminal cases. In both, the party that loses a court action 

may ask a higher court to come to another decision. 

 
Appeals are for a higher court to relook at the application 

and interpretation of the law in relation to the facts before 

it. There is no automatic right to appeal; the principle is 

that only those cases which present (have) more 
important or new legal issues should go on appeal. 

Reviews look at the strict legal procedures followed, to 

establish whether there were any gross irregularities that 

led to a miscarriage (failure) of justice, such as bias of the 

presiding officer, admission of inadmissible evidence, 
gross irregularities occurring during the proceedings, or 

the court not having the jurisdiction to hear the matter. 

 

An appeal is restricted to what appears on the court 
record of the original case, while a review allows for 

argument to be led to prove the irregularities. 

 

Who can appeal? 
It is normally the losing party – such as a convicted 

offender – who appeals against a sentence or a finding. 

The NPA is permitted to appeal if it believes that a 
sentence was inappropriately low. This is what happened 

in 2017 in the case of athlete Oscar Pistorius, initially 

sentenced to six years imprisonment for murdering his 

girlfriend. His sentence was increased on appeal to 13 
years. In civil cases, the winning party quite often returns 

to court to seek a higher award for damages. The party 

making the appeal is known as the appellant, while the 

party against whom the appeal is filed is known as the 
respondent. 

 

Who hears appeals? 
An appeal from a Magistrate’s Court is addressed to the 

High Court in that province. If that appeal is 

unsatisfactory, a further appeal can be made to a High 

Court of Appeal, normally a specially constituted full bench 
(three judges sitting together) of the same High Court, or 

even further, to the Supreme Court of Appeal itself. The 

last court of appeal, in an issue with constitutional 
implications, is the Constitutional Court. 

 

Appeals from matters in the lower (Magistrate’s) courts 

are always possible. But a judge in the High Court must 

always grant leave (give permission) to appeal in a High 
Court matter. If the judge refuses leave to appeal, the 

person seeking to appeal must ask the SCA for 

permission.  

 

8.2 Appeal court process 
The appeal court does not retry the matter, but instead 
studies the transcript or trial record of the case along with 

additional written argument by the parties. Counsel (the 

parties’ advocates) are then given the opportunity to 

present oral submissions (spoken arguments) to the 
court. 

 

The parties do not have to be in court as the facts of the 

dispute have already been considered by the lower court. 
Instead, the appeal court will look to whether the trial 

court applied the law incorrectly to the facts, or whether 

it erred in determining the law. 

 

If the appeal court agrees with the trial court, it affirms the 
original decision; if it disagrees it reverses the trial court’s 

decision. 

 

Appeal judgments may be unanimous (where the entire 

bench agrees) or there may be a majority decision 

representing the views of more than half of the bench. 

 

The judgment explains why the court affirmed or reversed 
the decision of the trial court. In the case of a majority 

decision, there is also a dissenting opinion by the 

remaining judge on the bench, explaining why they do not 

agree. 
 

It is also possible to get concurring opinions. This 

happens when judges who agree with the final outcome 

of a majority finding but do not agree with the way in 

This chapter explains: 

• The difference between an appeal and a review; 

• The possible grounds for each; and 

• The court process for appeals and reviews 
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which it was reached, or judges feel it is necessary to add 
their own individual points, or state their reasoning in a 

different way. 

 

These differing judgments do not affect the majority 
ruling, but do indicate to lawyers how the law is 

developing and what it could be like in future. Majority 

decisions are critically important as they are adopted as 

part of the precedent (see Chapter 1) on which future 
decisions will be based. 

 

8.3 Review process 
Sentences imposed by Magistrate’s Courts are 

automatically reviewed by the relevant High Court to 

ensure control over the consistency of the administration 
of justice in the lower courts, but there is no automatic 

review of Regional Court decisions. 

 
But it is not just about lower courts. If public bodies such 

as the CCMA, the Independent Broadcasting Authority or 

licensing boards were to ignore their statutory duties, or 

be guilty of gross irregularities or clear illegality in their 
duties, the High Court would also have the power of 

review over their conduct. 

 

Automatic review 
Judges will automatically review all criminal cases: 

• Where the accused was unrepresented (did not have 

a lawyer) and was sentenced to more than six 

months in prison or fined more than R12 000; and 

• Where the accused was unrepresented and 

sentenced to three months in prison or fined more 
than R6 000 by a magistrate who had fewer than 

seven years’ experience. 

 

 

..✎.   Reporting Tips. .  

• All the rules and conventions that apply to court reporting also apply to appeals and reviews – including 

the sub iudice rule. 

• Reporters covering a review or appeal hearing need to be clear about which it is, since the issues at stake 

are distinct. 

• Reporters covering an appeal against a conviction need to understand the grounds for that appeal: is it 

against the verdict or merely the sentence – and why? 

• Be aware that during an appeal on the grounds of a judge’s wrong or mistaken actions, only what is said 

in court is privileged. If a party talks to a reporter outside court about these matters in strong terms, and 
the comments are published, the news outlet that publishes these comments may well be committing 

contempt of court, scandalising the court, or liable under the law of defamation.  
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Chapter 9: Crimes in the News 

 

9.1 Cases related to gender-based 
violence 
It Is estimated that since 2000, more than 2 700 women 

have been murdered in South Africa as a result of gender-

based violence. Before the Covid pandemic, femicide 

(the intentional killing of women and girls for reasons 

related to their sex or gender) in South Africa was already 
five times higher than the global average and the female 

death rate from interpersonal violence was the fourth-

highest out of the 183 countries listed by the World 

Health Organisation in 2016. Cases of violence against 
women are increasing. In 2019-2020, there was an 

average increase of 146 sexual offences and 116 

specifically rape cases per day compared to the same 

period between 2018-2019.18  

 
Gender-based violence is not limited to femicide, sexual 

assault and rape; it also includes physical abuse 

(battery) by a partner (‘domestic’ violence), emotional, 

psychological and financial abuse, intimidation, 

harassment and even damage to the property of a victim. 

Growing problems are rape intended to ‘change’ a 
person’s sexual orientation and the murder of gender-

nonconforming people. Women are not the only targets, 

as shown by a series of brutal murders of gay men while 

this handbook was being revised, such as Lonwabo Jack 
in Cape Town in April 2021.19  

 

Because of the huge public concern about these crimes, 

legislative change has occurred and is still in process at 

time of writing. Currently, the laws in place to address 
GBV include the Domestic Violence Act and the Criminal 

Law (Sexual Offences and Related Matters) Amendment 

 
18 Global Risk Insights, South Africa’s Secondary Pandemic: A Crisis of Gender Based Violence', March 2021, available here: 

https://globalriskinsights.com/2021/03/south-africas-secondary-pandemic-a-crisis-of-gender-based-violence/ 

19 International Commission of Jurists, ‘South Africa: the ICJ calls on the authorities to ensure that justice is rendered for killings of four gay men’, April 2021, available 

here: https://www.icj.org/south-africa-the-icj-calls-on-the-authorities-to-ensure-that-justice-is-rendered-for-killings-of-four-gay-men/ 

Act (Sexual Offences Act). These cannot be considered 
in isolation; they must be read together with the relevant 

provisions of the Children’s Act and the Criminal 

Procedure Act.  

 

The 1998 Domestic Violence Act 
The main purpose of the Domestic Violence Act still in 

force was to protect the victims of domestic violence by 

giving them the right to apply for a protection order from 

the Magistrates Court, which can be issued at any time of 
night or day if urgent, and can also cover evicting an 

abuser from a shared residence. This court order is 

designed to stop an abuser from committing any act of 

domestic violence against another person with whom he 
or she has a domestic relationship, including: 

• married couples, married in terms of any law; 

• couples previously or currently engaged; 

• spouses living together or who have lived together; 

• people who are parents of a child or share parental 

responsibility over a child; 

• family members related by blood relationship, affinity, 

or adoption; and 

• a couple that is dating or in a customary relationship.  

 

If somebody violates a protection order, that is an 

additional crime to any other (assault, damage) that may 
be committed. Sentencing follows the schedules in the 

Appendix. A complainant can also lodge a criminal 

complaint (for example, of assault) with the South African 

Police Service in terms of the Criminal Procedure Act, and 
can seek a civil interdict to get the abusive partner out of 

a shared home. Children can also be victims of domestic 

violence but a parent or guardian must apply for the 

This chapter looks at high-profile court cases around crimes of public concern that are currently 
occupying the media in the early 2020s, and at what you need to know to report on these 

effectively. The chapter explains: 

• Gender-based violence  

• Corruption 

• Migration and citizenship 

• Land and housing rights; and 

• Hate speech and crimen iniuria 

https://www.reuters.com/article/us-safrica-women-violence-idUSKCN1VO20F
https://www.reuters.com/article/us-safrica-women-violence-idUSKCN1VO20F
https://www.reuters.com/article/us-safrica-women-violence-idUSKCN1VO20F
https://www.reuters.com/article/us-safrica-women-violence-idUSKCN1VO20F
https://www.reuters.com/article/us-safrica-women-violence-idUSKCN1VO20F
https://www.reuters.com/article/us-safrica-women-violence-idUSKCN1VO20F
https://www.reuters.com/article/us-safrica-women-violence-idUSKCN1VO20F
https://www.reuters.com/article/us-safrica-women-violence-idUSKCN1VO20F
https://mg.co.za/special-reports/2020-12-04-gender-based-violence/
https://mg.co.za/special-reports/2020-12-04-gender-based-violence/
https://mg.co.za/special-reports/2020-12-04-gender-based-violence/
https://mg.co.za/special-reports/2020-12-04-gender-based-violence/
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protection on their behalf. 
 

However, the effectiveness of the act has been weakened 

by some police members not taking complaints seriously 

(which discourages victims from seeking help), by 
resource constraints limiting the availability of shelters 

and social workers, and by a lack of co-ordination 

between the various law enforcement and social service 

agencies involved in the process.  
 

The 2007 Sexual Offences Act 
The 2007 Criminal Law (Sexual Offences and Related 
Matters) Amendment Act (the Sexual Offences Act) 

marked a big step forward for GBV legislation in South 

Africa. It repealed the old common-law offence of rape 

(limited to forced vaginal penetration with a penis) and 
replaced it with a gender-neutral statutory crime of rape, 

whose definition was extended to include non-consensual 

sexual acts without penetration, such as forced oral sex, 

and penetration of any body part by anything. The 

‘cautionary rule’ (that a rape survivor’s evidence and 

history must be scrutinised most carefully because the 
accusation could be false) has been modified. Now, 

before any evidence can be laid about a complainant’s 

past sexual history, the court must grant explicit 

permission – but judges still have discretion to allow such 

evidence.  
 

By the same act, the common law offence of indecent 

assault was repealed and replaced with the offence of 

sexual assault. The Act created a national sex offender 
register for those convicted of sexual offences against 

children and people with mental disabilities.  

 

First-time rape offenders face a minimum sentence of 10 
years imprisonment; second offenders a minimum of 15 

years. These sentences are increased if the crime had 

aggravating features (for example, if it was accompanied 

by battery or robbery).  
 

Sex with a minor or a person with mental disabilities is 

statutory rape: there is no option that such a victim had 

the capacity to consent. But if both victim and 

complainant are minors aged between 12-16, the 
circumstances of the individual case must be considered. 

For all other charges of rape, however, the most common 

defence put forward is that the other party consented: 

that the sex act, whatever it was, was consensual. 
 

The Sexual Offences Courts 
Sexual Offences Court were first developed in South Africa 

in the early 1990s to improve the prosecution and 
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adjudication of sexual offences and their purpose was to 
provide exclusive and sensitive services to rape survivors 

and other witnesses, with audio-visual equipment, 

separate witness rooms and specialist personnel. The first 

such court was established at the Wynberg Magistrates 
Court in the Western Cape. These courts were designed 

to benefit victims of sexual offences in the following ways:  

• reducing the secondary trauma (being made to recall 

and go over the attack) of the survivor;  

• ensuring cases were resolved quickly and efficiently; 

• integrating cooperation between police, medical, 

social services and prosecutors 

• ensuring decision-makers were knowledgeable, 

experienced and compassionate;  

• making the court process less daunting to encourage 

reporting and support identifying and charging 

perpetrators; and 

• improving the conviction and sentencing rates for 

rape and sexual violence cases. 

 

The Wynberg pilot was successful, with 4 out of every 5 
cases brought before it resulting in a successful 

conviction. A DoJ task team rolled out more courts; by 

2000 they existed in Durban, Parow, Makhanda, 

Mdantsane and Soweto. Plans were made to deal with 
resource constraints and staff the courts with permanent, 

specialised sexual offences magistrates. By 2005 more 

had been set up, as well as ‘dedicated’ courts (which did 

not necessarily have all the same facilities) established 
elsewhere: 74 courts across both categories by the end 

of that year. The speed and success of sexual offences 

prosecutions improved. However, with uneven and 

inadequate resources, no consolidated mandate for the 

courts (despite the passage of the new Sexual Offences 
Act) and other problems, the rollout stalled and then 

stopped.  

 

In 2013, after research on effectiveness vindicated the 
system, rollout was supposed to pick up again. This 

happened only in a limited way. A hybrid model – courts 

giving priority to sexual offence cases but not specialising 

only in them, and not what the research had 
recommended – dominated. Now, in 2021, in a climate 

where public opinion is demanding stronger action on 

GBV, Justice Minister Ronald Lamola has discussed re-

energising the Sexual Offences Courts initiative. At time 
of writing, that is where matters rest.  

 

Overlaps with other crimes: slavery and human 
trafficking  
The Sexual Offences Act defines slavery as ‘reducing a 
person by any means to a state of submitting to the 

control of another person…’– for example, when people 

are coerced into sex work. If that coercion and work 

involves moving people around, it also contravenes the 

2013 Prevention and Combating of Trafficking in Persons 

Act, and if that movement is across borders, it may 
overlap with the immigration-related crimes discussed 

below. 

  

Planned changes in GBV-related legislation 
President Cyril Ramaphosa has recently introduced three 

new bills to parliament designed to improve justice for 
victims of GBV. These bills address three key issues: 

applying for a protection order; getting police to take 

harassment claims seriously; and inadequacies around 

the accountability of and punishments for offenders.  

 
The new bills are:  

• The Criminal and Related Matters Amendment 

Bill: Those accused of GBV will be granted bail only 

under exceptional circumstances, with their victim 

given the opportunity to address the court. The bill 

also proposes amendments to the granting of parole 
to convicted perpetrators of domestic violence.  

• The Domestic Violence Amendment Bill: This 

proposes broadening the definition of a domestic 

relationship, changing the way a protection order is 
applied for, and allowing a complainant to apply 

online without having to face the person terrorising 

them in court. 

• Criminal Law (Sexual Offences and Related 

Matters) Amendment Bill: This recognises sexual 

intimidation (harassment) as a new Schedule 8 
offence: a crime police must take seriously and act 

on. The bill also places a reporting duty on those 

suspecting a child is the victim of a sexual offence. 

Finally, it proposes extending the national register for 
sex offenders to all known sex offenders, not only 

those who acted against children and people with 

disabilities.  

 
Watch for news of the progress of these bills through 

parliament. Full details of their contents can be found in 

the Government Gazette (see Chapter 12).
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..✎.   Reporting tips for GBV cases. .  

• There are many specialised social and psychological factors that contribute to GBV and responses to it. Never 

speculate: always consult specialised resources such as those listed in Chapter 12. Despite many progressive 

changes in the laws around GBV, these laws are still administered in a society where patriarchal values often 

dominate and homophobia is rife. Many myths around sexual and gendered violence persist, some of them 
related to the previous, now obsolete, sexual offences laws. Be sure your reporting does not perpetuate these 

myths. 

• Sexual assault is not ‘milder’ if it is less violent. Forcing sex on somebody who does not or cannot consent to 

it is already extreme bodily violence in its own right.  

• Resisting a sexual assault always carries the risk that the perpetrator will use even more force. Not resisting is 

therefore not an indication of consent, and may indicate paralysing terror. Acquiescence is not consent either. 

Consent means explicitly and enthusiastically saying ‘Yes!’ 

• Reporting a sexual assault or act of domestic violence also carries the risk of violent retaliation from the 

perpetrator. So not reporting, or reporting after some time has elapsed, cannot be construed as evidence of a 

lie or post-consent regrets. 

• Even if two people are married, are colleagues, are neighbours, live in the same house, had a previous 

relationship, were drinking together, or one accepted from the other a meal or gifts, none of those things is an 

indication of consent to sex. Don’t report them as though they were. 

• Seek the expertise of the LGBTQI+ community about the terms and framing you use when reporting sex crimes 

against members of that community.  

• Be careful with your choice of words. Don’t describe the beating or killing of someone who refuses a relationship 

as a crime ‘of passion’. It is a crime of assault or murder. Even an apparently ‘neutral’ phrase such as ‘sex with 

a minor’ becomes value-laden when the circumstances presented in court amount to the crime of statutory 

rape. 

• Never imply that gendered stereotypes are valid. Attractive victims, however they are dressed and wherever 

they are, are not inviting assault. Rape is rape, whether the victim is a sex worker, the perpetrator’s spouse, or 

a celibate. Murder is not an understandable way of expressing jealousy or frustration. Sexual harassment is not 

‘a joke’. It’s often headlines, Tweets and TV tickers that can cause problems here, because of the kind of 

shorthand language they employ.  

• ‘Innocent until proven guilty’ is an instruction about how courts have to treat the accused, not an instruction to 

journalists that somebody is innocent. You shouldn’t imply either guilt or innocence in how you report before 

the court has reached a verdict. Research shows the rate of women making false accusations of rape is pretty 
much the same as the general rate of all people making false accusations about anything: well below 10%. 

90+% of the time, accusations are true.  

• Be sure you have informed consent where you interview people involved in such cases and they waive (lift) 

their right not to be named. People who are not media-savvy (or, indeed, literate) may not realise this means 
the millions who access your broadcast or site or read your paper (including neighbours and family) will know 

who they are. They need the relevant facts, presented in a calm, non-alarmist way, for informed consent to be 

meaningful. 

• Especially when reporting rape cases, be sure you give all evidence equal weight. Everything said in court by 

both sides is an allegation until the judge has decided; make that clear by your word-choice. 

• Context is everything. Inform yourself, or use expert sources, to provide context. Seek ‘the stories behind the 

stories’ and create more general features on sexual, gendered and family crimes to analyse and provide the 

bigger picture, humanising statistics and facts. 

• Select a variety of GBV cases from the court rolls. As one example, do not focus exclusively on rape by strangers, 

which reinforces the statistically false picture that only strangers commit rape. Family members, neighbours, 

ostensible ‘friends’ and intimate partners all feature commonly in the courts as perpetrators. 
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9.2 Cases related to corruption  
Given public concern about ‘State Capture’ and 

information about the huge costs of corrupt and 

unprocedural decision-making emerging at the Zondo 

Commission and the scandals surrounding the 

procurement of Covid pandemic-related goods and 
services, much media space has been allocated to 

corruption reporting, with tender and procurement cases 

a particular focus. But although we all have our own 

‘common sense’ ideas about what corruption is, the legal 
definition and framework are more complex.  

 

Corruption is a criminal offence, scheduled according to 

the monetary value of the crime: it is a Schedule 5 offence 
if it involves amounts over R500 000. It is punishable by 

heavy fines as well as prison sentences that can exceed 

15 years. Those convicted can also be disbarred 

(‘blacklisted’) from future activities in various ways.  

 
The 2004 Prevention and Combatting of Corrupt 
Activities Act (‘PRECCA’) 

This is the main piece of legislation dealing with the 

offence of corruption in both the public and private 

sectors. It provides a framework for defining and dealing 
with corruption and related offences, and strengthens 

legal powers against it. Briefly, this is how PRECCA 

defines corruption: 

 
‘Any person who accepts or gives (or who agrees to or offers 
to accept or give) any gratification for the benefit of 
themselves or others, in order to act or influence others to act, 
in an illegal, dishonest, un-authorised, incomplete or biased 
manner (including the misuse of information), in 
the exercise, carrying out or performance of any powers, 
duties or function arising out of a constitutional, statutory, 
contractual or other legal obligation, is guilty of the act of 
corruption.’ 

 

So corruption applies to the initiator(s), giver and 

receiver(s) of a benefit, and includes intention to give, 

receive or act, as well as acting on the incentive. PRECCA 
defines a gratification as ‘any donation, gift, money, 

contract of employment or service and the avoidance of 

punishment or loss’. So omissions – such as not laying 

charges or issuing a fine or penalty – also fall within the 
definition of gratification. If the gratification accrues to, or 

the relevant decision will be made by, a third party 

(individual, group of people or company), they, as well as 

the initial recipient, are equally implicated in the 
corruption.  

 

To prove that the general offence of corruption has 

occurred, all the elements must be present: A benefit that 
was not legally due, was agreed, offered or given with the 
intention of unduly influencing the receiver to do or not 
do something amounting to an illegal, biased or irregular 
exercise of duty.  
 

Both the giver of the gratification and the receiver will be 

guilty of the act of corruption. Even if the gratification is 

not accepted, the person offering it will still have 
committed a corrupt act. There is a duty to report 

corruption too: people in authority in an organisation who 

know about or suspect corruption but don’t report it can 

also be guilty of an offence.  
 

However, because the crime boils down to intention, it 

can sometimes be difficult to prove. The value of the 

gratification may be highly relevant. Possible defences 

might be that:  

• the gratification was given without any expectation of 

a counter-benefit or favour; and 

• the gratification had insignificant value in that context.  

 
Over and above the general offence of corruption, 

PRECCA also makes specific provisions for corruption 

offences relating to sporting events; gambling; public 

officials; tenders and contracts; conflict of interest; judges, 
magistrates and witnesses; and more. 

 

PRECCA, however, is not the only act addressing 

corruption and corrupt activities. There are also the 
Financial Intelligence Centre Act (FICA), the Prevention of 

Organised Crime Act (POCA), the Public Finance 

Management Act (PFMA), the Municipal Finance and 

Management Act (MFMA), the Protected Disclosures Act 
(PDA) and the Companies Act. Also relevant are industry, 

institutional or professional codes of conduct and the 

various international anti-corruption treaty obligations that 

South Africa has accepted. 
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9.3 Cases related to migration and 
citizenship 
When the authorities announce that they have rounded 
up what they call ‘illegal immigrants’ for deportation, or 

political factions march against the presence of foreigners 

in South Africa, these become important news topics. But 

that kind of language is problematic and inaccurate, and 

some of the ways migration stories are framed in the 
media can contribute to harm, including inciting violence. 

It is important to report in ways that minimise harm and 

support the dignity that the Bill of Rights upholds for 

everybody living in South Africa, including those not born 
here. The two key pieces of legislation are the Refugees 

Act and the Immigration Act 

 

The 1998 Refugees Act 
The Refugees Act defines who are asylum seekers and 

refugees and offers a range of rights and entitlements, 

including freedom of movement and the right to work and 

to get an education. An asylum-seeker is somebody who 

has applied for refugee status but not yet been 

recognised; a refugee has been granted documents 

acknowledging their status. The Refugees Act emphasises 
that the all the rights contained in the Bill of Rights apply 

to refugees. South Africa is the only African country that 

has an urban refugee policy that does not confine 

refugees to designated camps but permits them to settle 
in cities. This law is supposed to protect documented 

refugees and asylum seekers from being arbitrarily 

detained and deported back to a country where they may 

face persecution or danger.  
 

The Refugees Act defines the acts listed below as 

offences. Documentary offences are scheduled according 

to the monetary value or cost of the documents involved 

and are punishable according to the relevant schedule. 
The other offences, not related to fraud and forgery are 

punishable by a fine or imprisonment not exceeding 5 

years and are not contained in the Criminal Procedure Act 

schedules. 

• fraudulently possessing, acquiring, or presenting a 

South African identity document (‘ID’), passport, 
travel document, temporary residence visa or 

permanent residence permit;  

• entering or remaining in South Africa on the basis of 

fraudulent acts or representations;  

• not complying with the conditions of a visa issued in 

terms of the act; 

• creating or providing somebody else with fraudulent 

or false documents to help them disguise their 

identity or status; 

• staying on after an asylum-seeker visa has expired.  

 

There are other crimes related to false documents. 
Creating a false document is the common law crime of 

forgery, even if the maker does not use it. Using 

(‘uttering’) such a document to deceive somebody else 

is a form of fraud or and may also relate to corruption 

(see above).  

 

The 2002 Immigration Act (with amendments 
in 2004 and 2007) 
This regulates the admission to and departure of foreign 

nationals from South Africa. It sets out conditions of entry 

..✎.   Reporting tips for corruption cases. .  

• Don’t judge corruption on the basis of ‘common-sense’ understandings. Use the definition above 

as a starting point. 

• Because of the mesh of interrelated corruption legislation, clarify immediately what offence 

(intention or action; what gratification; for what purpose?) is being alleged and in terms of which 

law it is an offence.  

• Because of the dangers of defamation inherent in suggesting corruption, report evidence laid in 

court meticulously; check that your summaries or analyses are not adding unwarranted spin.  

• Where companies and organisations are involved, look at their policies and previous practices 

concerning hospitality and gifts, to understand whether a gratification exceeds ‘normal’ limits in 

that context. 

• Where a ‘whistle-blower’ has provided information for a corruption prosecution, you may find 

interesting stories in their conduct, motives, responsibilities and rights (Protected Disclosures 

Act) 

• Upgrade your number and data analysis skills. If you don’t have expertise with financial records, 

seek help from somebody who has. If an interviewee tries to claim innocence or guilt based on 
financial records, fact-check those numbers before you include the claim in your report and 

contextualise it. 
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and residence for migrants from different countries 
(SADC citizens have different conditions from other 

migrants; special exemption permit provisions were 

created for Zimbabweans in 2017) and for visas and 

work permits. Any migrant (someone who moves to 
another country without refugee status) who is found in 

violation of the act – unlike what is supposed to happen 

to refugees – can be immediately arrested, detained at a 

place such as the Lindela Repatriation Centre in 
Krugersdorp, and deported.  

 

Changes proposed to the law 
In 2017, the Department of Home Affairs published a 

White Paper on International Migration, which proposed 

amendments to the laws, including refining policy to 

ensure that migrants with scarce or needed skills can 
enter South Africa but also reversing the urban refugee 

policy: withdrawing the rights of asylum seekers to be 

employed and educated or move freely around the 

country. These proposals run counter to both 
international human rights conventions and the Bill of 

Rights and have not yet become law.20  

 

Many migrants brought to court on charges related to the 

Refugees and Immigration Acts offer the defence that 

inadequate resources (including accessible offices with 
realistic opening hours and knowledgeable personnel) 

make it very difficult for them to keep paperwork up to 

date, so that they cannot prove their status. They also 

describe encountering corruption and negative attitudes 

among immigration officials.  

 
20 Department of Home Affairs, White Paper on International Migration, 2017, available here: dha.gov.za/WhitePaperonInternationalMigration-20170602.pdf 

 

..✎.   Reporting tips for migration 
and citizenship cases. .  

• Laws define illegal acts – not illegal human 

beings. So there is no such thing as an 

‘illegal alien’, only an ‘undocumented 

migrant’. 

• Get people’s status correct. Is somebody ‘a 

migrant’, ‘a refugee’ or ‘an asylum seeker’? 

When talking about someone as ‘only an 
economic migrant’ ask yourself how close to 

starving they need to come before that 

makes them a refugee.  

• Remember that ‘immigrants’ come in to a 

country, while ‘emigrants’ have left one. 

• Include nationality only when it is relevant to 

your story. A court-case involving two 

neighbours arguing about overhanging trees 

has nothing to do with the nationality of 

either. 

• Be equitable in the language you use. We 

rarely refer to a former French citizen who 

has settled in Stellenbosch as a ‘migrant’, 

‘foreigner’ or ‘alien’. But those are often the 

first labels we apply to somebody born in 

Zimbabwe now living in Hillbrow.  

• Try to substantiate claims that someone’s 

status is ‘illegal’, wherever those claims 

come from. Often, when paperwork not 

previously accessible (for example, during 

the very rushed circumstances of a police 
raid) is presented, it turns out that people 

do have legal status.  

• Use fact-checking sites such as Africa Check 

(www.africacheck.org) to verify or refute 

claims about the behaviour of, or situations 

created by, non-South African communities 

here.  

• Never generalise from the behaviour of one 

member to a whole community. A fraudster 

is a fraudster because they are dishonest, 

not because they came from X country. 

• Give readers context by looking at the 

experiences of refugees before they arrived 

in South Africa.  

• Don’t use stereotypes. Remember that lazy 

generalisations about migrant communities 

have got their members killed. 

http://www.africacheck.org/
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9.4 Cases related to land & housing 
When people settle on land or in property in ways not 

sanctioned by law, when they protest about land or 
housing rights, or when they are evicted, their property 

thrown on the ground often in the freezing early morning, 

all these are dramatic news stories. But the generalised 

headline categories often used – ‘land invasion’, ‘queue-
jumping’, ‘squatters’ – are often not accurate in terms of 

the detail of either the relevant law, or the situation. 

 

Constitutional rights 
The right to not be deprived of property except in terms 

of law is a right enshrined in the Constitution. Section 25 

(1) says: ‘No one may be deprived of property except in terms of 
law of general application, and no law may permit arbitrarily deprivation 
of property.’ 

 

Additionally, Section 26 provides that everyone has the 

right to have access to adequate housing and Section 

26(3) that no one may be evicted from their home, or 
have their home demolished, without a court order. 

 

1998 Prevention of Illegal Eviction and 
Unlawful Occupation of Land Act 
This Act, whose title is commonly shortened to ‘PIE’, aims 
to balance protecting the rights of unlawful occupiers (by 

ensuring evictions are carried out in a lawful and fair 

manner) and the rights of landowners if they want to evict 

occupiers. The Act prohibits unlawful occupation but sets 

out conditions for the fair eviction of unlawful occupiers. 
PIE underlines the need for a court order before eviction 

or demolition, home may be demolished, and 

decriminalises squatting (previously a criminal offence 

under the Prevention of Illegal Squatting Act). Squatting 
is now a civil matter not a criminal offence. PIE applies to 

all evictions from buildings and other structure people are 

using to live in, including huts, shacks, tents ‘or any other 

form of temporary or permanent shelter’. 
  

1997 Extension of Security of Tenure Act  
The 1997 Extension of Security of Tenure Act (ESTA) 
attempted to similarly Improve security against evictions 

from agricultural land, although analysts suggest it has 

been less effective. 

 
ESTA guarantees the housing rights of farmworkers and 

others living on someone else’s land in rural and peri-

urban areas. It provides that people who lived on 

someone else’s land on or after 4 February 1997 with 
permission from the owner have a secure legal right to 

continue living on and using that land.  

 

Historically, such people did not have secure tenure of 

their homes or any land they used and were vulnerable to 
unfair or unlawful evictions. However, the act applies only 

to farm occupiers who have such legal rights to the 

property they live in or farm on, not to any other occupiers 

of rural land. It excludes land in or surrounded by 
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designated townships. Further, many farm dwellers 
remain unaware that they have tenure rights at all, and 

lack the resources to mount a legal defence.  

 

ESTA specifies clearly what a landlord must do before 
they can evict a tenant. The landlord is required to give 

the occupier two months written notice that they intend 

to apply for an eviction notice. The landlord must send a 

copy of this notice to the local authority and the 
Department of Land Affairs. Even having done this, 

however, the eviction only becomes lawful after an 

eviction order has been granted by the court. A landlord 

cannot just unilaterally evict the occupiers after sending 
them a notice. However, reports suggest arbitrary 

evictions are still occurring regularly; the provisions of 

ESTA have offered very little protection to farm dwellers.  
 

Who is an ‘unlawful occupier’? 

PIE defines unlawful occupier as: ‘a person who occupies land 

without the express or tacit consent of the owner or person in charge, 
or without any other right in law to occupy such land.’  

 

To prove this offence and secure an eviction order, the 

owner or person who manages the land has to prove: 

• that they have legal authority to determine what 

happens on the land; 

• that the occupation has neither the express nor the 

tacit consent of the person in charge; or that 
previously granted consent has since been 

withdrawn.  

 

Eviction can only take place if the person in charge of the 
land has: 

• notified the occupier they intend to get an eviction 

order from court; 

• applied to court to have a written notice served on 

the occupier stating this intention; and if the court: 

• has served this notice at least 14 days before the 

court hearing, to the person facing eviction and to the 

municipality that has jurisdiction in the area.  

 

An eviction notice must include the date and time of the 

hearing, the address of the court where the eviction 

application will be heard, the grounds for bringing the 
eviction order and indicate that the unlawful occupiers can 

attend court to oppose the application and that they can 

seek legal aid. If the court is not satisfied that the unlawful 

occupiers have been adequately notified, the eviction 
application may be dismissed. 

 

Courts must consider a number of factors when deciding 

whether to grant or refuse the eviction order. These 

include the rights of children, women, the elderly and 
disabled persons, and how long people have been on the 

property. A 2017 Constitutional Court judgment ruled 

that courts cannot order an eviction if it will leave people 

homeless; the Emergency Housing Programme of the 

National Housing Code makes municipalities responsible 
for providing adequate alternative accommodation for 

evicted people. 

 

One important defence available to occupiers in eviction 
proceedings is that they are not unlawful occupiers but 

are owner or otherwise entitled by law to a share of the 

property. They may also try to argue that notice was not 

delivered to them, or that the notice did not follow the 
court rules, and if the court accepts this, the notice must 

be properly delivered to the occupiers before proceedings 

can continue.  

 
PIE defines the following acts as crimes: 

• directly or indirectly receiving payment or other 

benefit in return for arranging for someone to occupy 

land without the consent of the owner or person in 

charge (see also corruption, above); 

• evicting or attempting to evict an unlawful occupier 

without court order; and 

• wilfully obstructing or interfering with a state official.  

 

There is provision for the court to propose mediation 

processes before an eviction order is granted. But once it 
is granted, at the request of the Sheriff, the court can 

authorise ‘any person’ to assist the sheriff to carry out an 

order for eviction, demolition, or removal, provided the 

Sheriff remains present throughout. This is the legal 
provision that permits the involvement of private security 

companies such as the ‘Red Ants’ in evictions and 

demolitions.  

 

Trespass vs unlawful occupation 
Trespass is a criminal offence. It means entering land or 

property without the permission of the people in charge. 

Unlawful occupation refers only to accessing land for 

the purpose of erecting a building.  

 

Land ‘invasion’ and ‘queue-jumping’ 
Land ‘invasion’ – going on to land you do not legally own 

to establish a settlement – is one form of unlawful 
occupation, and subject to the same laws and penalties. 

Local authorities also hold that it is a form of ‘queue-

jumping’, designed to force the hand of the authorities 

into providing housing for the occupiers ahead of other 
applicants on the housing waiting list. In the 2004 Port 
Elizabeth Municipality v Various Occupiers case, the 

municipality’s contention was:  

 
‘… if alternative land was made available to the occupiers, 
they would effectively be ‘queue-jumping’; by occupying 
private land and, when asked to vacate it, demanding that they 
be provided with alternative accommodation, they would be 
disrupting the housing programme and forcing the 
Municipality to grant them preferential treatment.’ 

 

The Socio-Economic Rights Institute of South Africa 
(SERI, see Chapter 12) has researched prevailing myths 



REPORTING THE COURTS  //  A Guide for South African Journalists  //  
 

78 

about waiting lists and queue jumping. Its findings include 
that many people who receive state-subsidised housing 

engage in informal transfers, that housing programmes 

are poorly articulated with housing needs, and that there 

are widespread perceptions of corruption in the housing 
system. These findings and perceptions form relevant 

context for investigating and reporting on land and 

housing disputes.  

 

Changes under way in the law 
A new Expropriation Bill was gazetted in 2020. It 

proposes to amend Section 25 of the Constitution. This 
Bill, together with the amendment to Section 25 will for 

the first time provide for the expropriation (state 

takeover) of land without compensation in South Africa.  

 

⯈ Find a summary of the Bill here 

..✎.   Reporting tips for land and housing cases. .   

• There are many different kinds of occupation. Some informal settlements represent the spontaneous, 

desperate drift of homeless people on to unused land. But an occupation can also be an organised 

initiative to create a self-reliant collective and oppose the private ownership of land, as in the eKhekhana 

settlement of the group Abahlali baseMjondolo. Sometimes it can be a planned act of protest, as in the 
case of the 2020 occupation of a Camps Bay mansion by the gender-nonconforming art collective 

#weseeyou. Encouraging occupation can even be a tactic by property developers to devalue buildings 

or pull down land prices. Such important differences in origin, history, motivation, behaviour and 

experience need to be investigated and explained in your reporting.  

• Because there is a very detailed process set down by the courts for evictions and demolitions, it’s worth 

checking whether all legally required steps have actually been followed as part of your reporting. 

• The law permits organisations such as the Red Ants to be part of eviction processes. But it does not 

give them carte blanche to act as they want; their actions must also stay within the law and if they do 
not, that is a story. Unlike the police, private security personnel have no legal powers to stop reporting 

– though they may try to do so. 

• Many land and housing stories are about communities and their organisations. When writing about a 

community, ask how members of that community prefer to describe themselves. Don’t just rely on official 

designations or map-names; ‘Section 15’ may be meaningless if most people call their settlement 

‘Liberty Park’.  

• Take care when describing community sources and spokespeople. If somebody on the scene claims to 

represent a community or organisation, you need to find out whether/when they were elected or 
appointed and what their mandate is (i.e. what are they authorised by members to discuss with you?). 

Don’t automatically assume – or report as if – an organisation is speaking for a whole community: a 

‘settlers alliance’ may represent only a few residents out of many, or may even be a creation of a landlord 

or property developer. Check as best you can the credentials of any person or organisation you cite as 

a source.  

 

https://www.gov.za/sites/default/files/gcis_document/202010/43798gon1082.pdf
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9.5 Cases related to hate speech and 
crimen iniuria 
When Penny Sparrow invokes racist imagery to deplore 
the presence of Black people on a beach, or Velaphi 

Ndlovu calls for the ‘cleansing of this country’ of White 

people on Twitter, such statements rapidly cascade 

through social media to become news stories in their own 

right. But while such utterances are unarguably hateful, 
only the courts can decide if they are actually hate speech, 

or some other crime. 

 

What is hate speech? 
Section 16 of the Constitution generally protects free 

expression and also includes the protection of the 
freedom of the press and the media, the freedom to 

receive and impart information and ideas, artistic 

creativity, and academic freedom and scientific research. 

But Section 16(2) of the Constitution specifically 

prohibits certain forms of free expression such as hate 
speech on specified grounds. The prohibition of hate 

speech was further elaborated by a section of the 2009 

Promotion of Equality and Prevention of Unfair 

Discrimination Act (‘PEPUDA’).  
 

Hate covers expressions that go beyond insults or 

offensive language, and that have the potential to infringe 

on a certain group’s dignity and amount to an incitement 
to cause harm on the basis of race, ethnicity, gender, and 

religion. Two elements must be present before an 

expression can be considered hate speech:  

• The expression must constitute advocacy of hatred 

based on one of the grounds listed in the 

Constitution; and 

• The advocacy must constitute incitement to cause 

harm. Harm extends beyond physical harm and may 

include harm to dignity.  

 

Despite how offensive an expression may be, if it does 

amount to an incitement to create harm then it will not be 

considered hate speech.  
 

Cases of hate speech are addressed in the Equality 

Courts, certain Magistrates Courts designated after the 

passage of PEPUDA as specialised courts with a main 
purpose of protecting the right to equality by hearing 

matters concerning unfair discrimination and harassment 

as well as hate speech. People using or called before 

these courts are not required to use a lawyer, but have 
the option to do so.  

 

An Equality Court has the power to determine whether 

the right to equality has been violated, to sanction 
offenders and provide relief to people whose rights have 

been violated. The courts can make the following orders, 

that:  

• damages are paid for impaired dignity, pain and 

suffering, including emotional and psychological 
suffering;  

• a fine is paid; 

• a public apology is made; 

• the matter is referred to the Director of Public 

Prosecution to institute criminal proceedings against 
the perpetrator; and 

• take-down notices are implemented (notices 

instructing internet and broadcasting service 

providers to remove unlawful content they have 

published).  

 

In July 2021, the Constitutional Court ruled in the 
Qwelane v South African Human Rights Commission 
judgment that Section 10(1) of PEPUDA was 

unconstitutional, on the basis that the inclusion of ‘hurtful’ 

in Section 10(1)(a) unjustifiably limits the right to 
freedom of expression as provided for in Section 16(1) 

of the constitution.  

 

The Constitutional Court then gave parliament 24 months 
to correct this defect. It also ruled that in the interim, 

Section 10(1) should read as follows: ‘… no person may 

publish, propagate, advocate or communicate words that 

are based on one or more of the prohibited grounds, 
against any person, that could reasonably be construed 

to demonstrate a clear intention to be harmful or to incite 

harm and to promote or propagate hatred.’ 

 

The effect of this amendment Is that speech will only be 
considered hate speech If It Is based on one or more of 

the prohibited grounds (such as sex or gender) and can 

be reasonably construed as having the intention to be 

harmful, to incite harm and/or to propagate hate. 
Although this is a significant amendment in terms of 

clarifying the constitutional right to freedom of speech, it 

does not change the prohibition on hate speech based 

on the prohibited grounds.  
 

Re-Tweeting, sharing and liking 
Just because another person originated a harmful or 
defamatory social media post, this does not absolve other 

social media users – including media platforms – from 

responsibility for it. The legal principle in relation to 

sharing defamatory content is that whoever repeats, 
confirms or draws attention to this content will be held 

responsible for the publication of the content. This gives 

re-Tweeting, liking, and sharing equivalence to publishing 

– whoever publishes this sort of content may be found 
guilty of defamation and/or crimen iniuria.  

 

Changes under way in the law 
The Prevention and Combating of Hate Crimes and Hate 

Speech Bill, first proposed in 2016, criminalises hate 

speech and related crimes, so that they would be heard 
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in criminal courts, not equality courts. It extends the 
prohibited grounds to 17 (including age, migrant or 

refugee status, and being intersex) attacks on all of which 

may constitute hate speech if a clear intention to promote 

harm and incite hatred is present. There are the usual 
exemptions for creative artistic works, research, and ‘fair 

reporting or commentary in the public interest.’ At the 

time of writing, the Bill has not been signed by the 

President  
 

Crimen iniuria 
This is the crime (i.e. punishable under criminal law) of 
‘unlawfully and intentionally impairing the dignity or 

privacy of another’. It is closely related to the civil action 

of defamation, which we discuss fully in Chapter 11. But 

it is also often a charge brought against people uttering 
the racial, gendered or other abuse we think of as hate 

speech. 

 

At the common law level, an actio iniuriam (damaging 
act) is ‘unlawfully and intentionally impairing the dignity 

or privacy of another’ without necessarily publishing the 

damaging matter to anybody else, while defamation 

specifies publishing as part of the offence. An actio 
iniuriam does not require incitement to harm to be 

present, as hate speech does.  

 

Vicki Momberg berating a policeman with racial slurs was 

a crimen iniuria offence before her diatribe went viral on 
social media. Momberg had damaged the police 

member’s dignity as soon as she uttered the insults, even 

though the interaction was initially just between the two 

of them.  
 

Crimen iniuria is not limited to insulting words: urinating 

on somebody (even if unintentionally) can attract a 

charge of crimen iniuria, as a Cape Town student relieving 
himself off a nightclub balcony in 2015 discovered; his 

urine landed on a taxi driver below. So can other acts: 

exposing oneself, having sex in public, or anything else 

the court deems to ‘outrage the public sense of decency.’ 
  

Because it is a criminal, not civil, case, the degree of 

seriousness of the damaging action is relevant. Iniuria is 

defined in R v Umfaan as:  

 
‘a wrongful act designedly done in contempt of another, which 
infringes his dignity, his person or his reputation. If we look at 
the essentials of injuria we find ... that they are three. The act 
complained of must be wrongful; it must be intentional; and it 
must violate one of those real rights… related to personality, 
which every free man is entitled to enjoy.’ 

 
A person found guilty of crimen iniuria will, once 

convicted, have a criminal record. A first-time offender 

risks a fine and a suspended sentence for a specified 

period, subject to the offender not re-offending. Re-
offending, or contempt of a court order, may result in 

imprisonment. Losing a defamation case, on the other 
hand, can be ruinous in cost terms, but does not result in 

a criminal record. A person who believes their dignity has 

been damaged does not have to choose between a civil 

or a criminal action. They have the option of initiating both 
against the perpetrator. 

 

..✎.   Reporting tips for hate. 
 speech and crimen iniuria cases.  

• Because crimen iniuria is a very broad 

category of crimes, always explain to 

readers what the act was, like this: ‘Abel 

van Rensburg (62) was charged with 
crimen iniuria for exposing himself to 

schoolchildren when he was walking past 

a bus stop.’  

• However, the main consideration in 

reporting hate speech and crimen iniuria 

is an ethical one. How far should the 

media detail and repeat the utterances 
that started the case? Every time the 

hateful words are repeated, there is the 

potential for reputation to be re-damaged 

and feelings to be re-injured, and for this 
harm to spread beyond the original victim 

to others who belong to the same group.  

• Additionally, every time the words are 

repeated, people may become 

desensitised to how hurtful they are, and 

some hearers may come to believe that 
frequently repeated slurs are true, or that 

the actions being incited are justified. In 

the social media age, it is easy for media 

organisations to abdicate ethical 
responsibility, by simply re-posting the 

phone clip or Tweet, and that is what is 

most often done. It is, after all, ‘the 

news’. But it is quite legitimate for 

reporters to ask themselves, and their 
newsrooms: ‘What will be the long-term 

consequences if audiences keep on 

seeing things like this?’ 
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Chapter 10: Media Access and Attendance 

 

 
The main laws and conventions governing press coverage 

of the courts have already been explained in Chapter 4. If 

you do not know about contempt of court or the sub 
judice rule, refer back to that section before you read 
further. 

 

Note: We use the generic term ‘lawyer’ for both attorneys 
and advocates, and the generic term ‘presiding officer’ for 
judges and magistrates where the distinction does not 
affect the information given. 
 

Introduction 
Courts can be scary places for newcomers – and 

sometimes daunting for even experienced court reporters 

too. You can deal with your nervousness if you know your 
rights. Knowing where you are allowed to go, what you 

are allowed to report on, where to get information and 

what you may publish will help you do your job more 

confidently and professionally. 
 

 

10.1 How to behave in court 
Attire 
It used to be compulsory to dress very formally for court. 
Dress rules have relaxed, but you still need to fit in with 

the environment by presenting yourself in a way that 

shows respect for the court, does not offend anyone and 

looks professional. Irrespective of your gender, exposing 
a beach-side amount of flesh or appearing untidy and 

unwashed (even in the interests of fashion) can create 

the wrong impression and could prejudice some people 

against talking to you. Dress ‘smart casual’: a neat, neutral 
look that will not jar with whomever you may have to talk 

to during the day, whether that is a gang member, a 

lawyer, a police officer or a judge. 

 

Entering or leaving a court in session 
A court is said to be in session once the presiding officer 

has come in and sat down. Enter the court quietly. Look 

to the bench where the presiding officer is sitting and, 

before you sit down, give a half bow (dip your head to 

your chest once). Do the same on your way out – walk 
quietly to the doorway, turn and face the presiding officer, 

give a half bow and leave. Open and close doors slowly 

and quietly. Try not to enter and leave a session more 

than once. 

 
If you need to do anything that will be obtrusive or noisy, 

such as conversing with your news editor about 

something urgent, do it outside the courtroom or during 

the court tea or lunch breaks. 
 

Cell phones and on-the-spot reporting 
Reporting via your phone while inside the courtroom was 

not usual when this handbook was first published in 

2006; reporters were more commonly filing print stories, 

phoning the newsroom or creating ‘stand-upper’ 

broadcast reports, all of which needed to be done outside 
the court.  

 

But phone reporting, including for social media, are now 

accepted as part of journalistic work: the default position 
is that anybody in court is permitted to Tweet, blog or 

otherwise report from the court on ongoing proceedings, 

provided they do not breach the existing rules about who 

may be identified and when, or disobey court orders 
about information that may not be published – and that 

reporters work unobtrusively.  

 

The trend had been developing for a while but it became 

clear that social media was an accepted tool of reporting 
in 2015, when the judge in the Johan Kotze (‘Modimolle 

Monster’) trial included social media in the instruction 

banning any reporting of the extremely graphic evidence 

of victim Ina Bonette until after she had concluded her 
testimony. In the following year, during the Oscar Pistorius 

trial, the judge similarly extended the ban on reporting 

This chapter summarises: 

• How reporters must act in court; 

• What documents and information they are permitted to see and report on; and at 

what stage in legal proceedings; 

• The new situation regarding broadcasting and blogging from and about court  

• How to deal with intimidation and harassment 

• The current relationship with the SAPS in terms of access to information and 

attendance at crime scenes. 
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sensitive evidence to Twitter.  
 

Cell phones are banned from ringing in court. Such a 

noisy interruption is regarded as immensely disrespectful. 

If your cell phone rings, you risk being sentenced for 
contempt. Make sure your phone is on ‘silent’, and 

message subtly and silently, so you do not draw attention 

to what you are doing. 

 

10.2 Cameras  
The following rules and permissions applied before 2020. 
Media organisations could: 

• photograph an individual or item inside a 

courtroom before the court is in session, but not 

once the session had begun;  

• take pictures of court exhibits with prior 

permission from the registrar of the High Court;  

• send graphic artists to a trial to make sketches 

while the court is in session. However, 

(according to the South African Police Services 

Act) doing this with the intention of publishing 
the pictures required the permission of the 

National or Provincial Commissioner of Police;  

• take photographs and video footage of people 

who had pleaded, entering and leaving court; but 

• not photograph the whole courtroom (although 

the Constitutional Court had allowed such 

photographs of its own setting); and 

• not take a picture or draw a sketch of any person 

suspected of committing an offence, who was in 

custody, and who had not yet pleaded to the 
charge, without permission from the 

Commissioner, or of any witness in a case before 

that witness had given evidence. 

 

Taking pictures of, or recording proceedings without 
permission – using either conventional or cell-phone 

technology – risked a charge of contempt of court. 

 

However, over recent years, in an increasing number of 
high-profile cases, TV cameras and recording equipment 

began to be allowed into courtrooms, with the permission 

of the presiding officer, to record and transmit outside the 

narrow limits set out above, with permission sought 
before the trial began and often requiring a court hearing. 

 

All these developments in the media landscape and 

reporting practice, and various important precedent 
rulings led in October 2020 to the  Magistrates 

Commission setting new guidelines for media access to 

court proceedings. Significant here was the ruling in the 

2017 dispute between murder accused Henri van Breda 

and media house Media 24, which had applied to 
broadcast what it believed to be a murder trial of high 

public concern. The accused and the National Directorate 

 
21 Van Breda v Media 24 Limited and Others; National Director of Public Prosecutions v Media 24 Limited and Others (425/2017, 426/2017) [2017] ZASCA 97; 

[2017] 3 All SA 622 (SCA); 2017 (2) SACR 491 (SCA) (21 June 2017) 

of Public Prosecutions (separately and for slightly 
different reasons) had sought to prevent this.  

 

The appeal court upheld Media 24’s right to install 

cameras and broadcast the trial. 
 

‘In an open democracy based on the values of equality, 
freedom and human dignity, the right of the public to be 
informed is one of the rights underpinned by the value of 
human dignity.’ 21  

 

The court noted that in a country with high levels of 

illiteracy, television was a vital medium for communicating 

information and that: 
 

‘The right to freedom of expression confers on the media the 
discretion to determine what means of communication would 
be most effective in relation to engaging the public and 
communicating and relaying information and events to it.’  

 

Bans on broadcasting would exclude one sector of the 

media from effective reporting and thus limit the media as 

a channel of public oversight on and confidence in the 

judiciary. Only demonstrable specific harm to the 

judicial process could outweigh this, not generalised fears.  
 

This built on an earlier finding in a 2007 court action 

involving broadcaster Midi-TV, where there had been an 

attempt by the Western Cape DPP to halt eTV’s 
transmission of a documentary about an ongoing murder 

case. The DPP had not seen the documentary in advance, 

and eventually withdrew its objection, but the court chose 

to make a ruling because the principle was important. The 
court found that ‘mere conjecture or speculation that 

prejudice might occur [would] not be enough’ to ban 

something. This is a good illustration of how precedent 

works: earlier judgments lay the foundations for 

subsequent rulings.  
 

10.3 The 2020 court reporting 
guidelines  
Note: The rules about not identifying accused persons 
until they have pleaded still apply, as do the rules about 
strictly observing any reporting instructions issued by a 
presiding officer, and about working unobtrusively. 
 
However, the guidelines acknowledge the right of the 

media to take still photographs, and video footage during 

all except in camera court proceedings, in the following 

circumstances and unless the court directs otherwise: 

• court activities for fifteen minutes before the 

commencement of proceedings each day; 

• during any adjournment of proceedings or at the end 

of proceedings; 

• any argument presented to the court where no 

evidence is led including but not limited to opening 
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and closing argument and sentencing; and 

• judgment and/or any other judicial rulings. 

 
Individual journalists may record the proceedings on 

handheld digital devices, including mobile telephones and 

may use such digital devices to take photographs, where 

no flashes are used and without disrupting the 
proceedings. 

 

The guidelines also go further In contextualising the spirit 

in which these permissions have been agreed. They 
endorse the constitutional protection for press freedom 

alongside those for privacy and the right to a fair trial, and 

stress the need to balance competing rights, not set one 

above another. 
 

The guidelines, however, have not yet universally ensured 

freer media access to the courts. A SANEF Council 

meeting in February 2021 noted there was still no 

uniformity across South Africa in implementing them, and 
that there remained problems on both sides. Magistrates 

did not uniformly understand the guidelines or how the 

media needed to operate; journalists often submitted 

applications for broadcast coverage at the last minute, 
and sometimes did not follow the basic reporting rules, 

particularly around divorce and other cases involving 

children. As at August 2021, efforts to engage with the 

chair of the  Magistrates Commission had still not born 
fruit. Check the SANEF main website for updates.  

 

Addressing presiding officers 
While in court, you are an observer not a participant, so 

you do not need to use the same forms of address as 

lawyers. You will hear lawyers address a judge as ‘my 

Lord’ or ‘my Lady’, a magistrate as ‘your Honour’ and a 
commissioner at the CCMA as ‘Mr…’ or ‘Madam 

Commissioner’. 

 

But if you need to speak to a High Court judge outside 
the court or in his/her chambers, address him or her 

simply as ‘Judge’. Address magistrates and 

commissioners as ‘Mr’ or ‘Ms X’. 

 

The emotional impact of proceedings 
Whatever you hear in court – and some testimony, 

particularly around murder or sexual violence, can be very 
distressing – try not to let your emotions show. Maintain 

a neutral expression and body language. This will make it 

easier for you to interview and get information later from 

the representatives of all parties who may have observed 
you in court. You are in court to record and observe the 

proceedings, so do not speak to the lawyers or the 

presiding officer while the court is in session. If you do, 

you are interrupting and might be convicted for contempt 
of court. 

 

If you are attending a particularly traumatic case, however, 

never dismiss your own feelings. You may have to mask 

it in court, but human distress is natural, and if ignored 
can be corrosive. Actively seek support and counselling if 

the burden of what you’ve been reporting is getting to 

you. SANEF now has a relationship with the South African 

Depression and Anxiety Group (SADAG): see reference 
list for details.  

 

10.4 Closed and confidential proceedings 
Court proceedings can take place either in open court or 

in camera: the Latin term for a court closed to the general 

public. The reason for this is to allow witnesses to be able 

to give evidence without being intimidated. 
 

Cases involving minors, whether they are appearing as 

accused or witnesses, are almost always in camera.  

 
Reporters may attend an in camera hearing, unless they 

are expressly excluded by the presiding officer. Even if 

they are not excluded from the proceedings, the presiding 

officer may still instruct them as to what may or may not 
be published. Ignoring this instruction will lead to a charge 

of contempt of court. 

 

Witnesses are excluded from a trial until they have given 
evidence. They may attend the rest of the case after they 

have testified. This is to prevent witnesses colluding with 

each other or with the accused, or being influenced by 

what has already been said. 

 
In camera proceedings happen for the following main 

reasons: 

• Statutory closed court. Where the accused is a 

minor, the court will automatically exclude anyone 
who is not necessary to the trial. Only the accused, 

their legal representative, their parent or guardian, the 

prosecution and the necessary court officials 

(orderlies/interpreters) will be allowed in court. The 
1979 Divorce Act, the 1998 Maintenance Act, the 

1996 Domestic Violence Act and the 2005 

Children’s Act also set out circumstances where 

reporting is restricted or a presiding officer may close 
court proceedings, particularly where the identity of 

minors involved needs to be protected. The Domestic 

Violence Act, the Maintenance Act and the Children’s 

Act all prohibit the publication of information that may 
reveal the identity of any party to the proceedings. In 

the Maintenance Act this applies specifically to 

persons under 18. 

• By presiding officer’s ruling. In criminal 

proceedings, the presiding officer may rule that 
proceedings be held in camera where they believe it 

is in the interests of: 

o State security; 

o Law and order; 
o Public morals; 

o The constitutional right to privacy of individuals 

involved in cases relating to indecency (sex 

crimes); 
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o The administration of justice; 
o The safety of a witness or witnesses. 

 

This ruling applies only to the case in question. It does 

not automatically extend to an appeal on the same case. 
 

• The presiding officer also has the power to order 

certain witnesses only to testify in camera. Even 

where the whole proceedings are not in camera, the 

presiding officer may order journalists and legal 

officers not to reveal the identity of a witness or 
complainant to prevent intimidation outside court, or 

where the complainant is under 18 or the victim of a 

sexual assault. The presiding officer may also prohibit 

the publication of certain other information in a 
criminal trial, depending on the circumstances. 

• Where the witnesses are minors, the presiding officer 

may exclude all spectators except the witness, 

his/her parent(s) and any person ‘whose presence is 

deemed necessary or authorised’. 

• The presiding official can also rule that spectators 

under the age of 18 be excluded from a trial. 

 

In civil trials, the same rules apply to in camera 
proceedings as in criminal trials. 

• After application by one of the parties One of the 

parties may file an application that the evidence or 

part of the evidence given by one or more witnesses 
be heard in camera. The presiding officer will then 

decide whether to allow this or not. A complainant in 

a blackmail or sexual assault case may ask the 

presiding officer to hold proceedings in camera. If this 
order is granted, publishing any detail which might 

identify the complainant is automatically prohibited. 
 

10.5 What information may reporters 
access and report? 

General 
In line with the rest of the law protecting minors, news 

organisations must not publish any details about the 
identity of an accused or witness who is under 18. They 

must not even publish other information that could be 

used to work out the identity of a minor accused or 

witness. 
 

Civil proceedings 
Minor witnesses or minor parties to a civil proceeding may 

not be identified unless the presiding officer consents to 

this in writing. 

 

At the pre-trial stage, when pleadings are exchanged and 
discovery takes place, reporters have no right to access 

the pleadings. Parties may – and often do – voluntarily 

reveal this information to the media. But this information 

is not privileged in terms of protecting publication from 
subsequent defamation suits. News organisations risk 

suits for defamation or invasion of privacy if the 

information damages the reputation or exposes the 
private life of the other party and it is published. If a lawyer 

for one party offers you access to that party’s pleadings 

and you cannot balance it with information from the other 

party, you will produce a one-sided report which might be 
defamatory or prejudicial.  

 

Additionally, if your news organisation publishes material 

from pleadings and then the case is settled out of court 
and withdrawn, what you have published enjoys no 

privilege. If it defames one of the parties, a suit against 

your news organisation may follow. 

 
Divorces are held in open court. Members of the public 

may attend. But the media may only publish the names 

of the parties, the fact that they are divorcing, the court’s 

order at the conclusion of the proceedings and the terms 

of the settlement. The evidence led in the divorce action 
and the content of the pleadings filed in court must not 

be published by the media. However, there is no 

restriction on publishing information from other sources. 

Evidence is sometimes published in professional law 
reports, especially where the decision sets a precedent. 

The South African Divorce Act prohibition does not apply 

to overseas news organisations. The divorces of both Earl 

Spencer (in Cape Town) and Nelson Mandela were 
extensively reported in the overseas press, and some 

South African papers picked up and re-published these 

stories. They were breaking the law. Earl Spencer tried – 

and then gave up on – suing the papers concerned. And 
the South African Law Reform Commission has stated 

that Section 12 of the Divorce Act is an unreasonable 

restriction on media rights and free expression. But it still 

remains the law: until that changes, obey it. 

 

Magistrate’s Court 
The records of the Magistrate’s Courts are open to the 
public except where this is prohibited by in camera 
proceedings. Records mean completed proceedings. 

Reporters may be able to access the records of pending 

proceedings (proceedings that have not yet been 
completed) but they run the risk –which will be greater or 

smaller depending on the circumstances – of being found 

in contempt of court or being sued for defamation if they 

publish information contained in these pending case files 

until that evidence has been laid in open court. 
 

High Court 
Court reporters do not have the right to see records of a 

case in a High Court. But note that in late April 2006, the 

High Court at Bloemfontein lifted restrictions on media 

access to the papers of the Schabir Shaik fraud appeal, 
possibly an indication that subsequent similar applications 

may be considered favourably. Permission to access the 

records is granted by the Registrar, and is normally only 

granted to one of the parties in the case or to someone 

else whom the registrar judges has a legitimate interest 
in the case – for example, someone who has successfully 
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applied to make a contribution to the case as a ‘friend of 
the court’. The registrar may be liable for contempt of 

court if such documents are disclosed to anyone else 

while the case is pending. 

 
Other types of hearing, and documents inquests (judicial 

inquiries into the cause of a person’s death where the 

death is suspected to be from unnatural causes). The 

presiding officer will determine who the deceased was, 
when the death occurred and what the probable cause 

was. Inquests are normally held in public. In instances 

where they are held in camera, the normal rules apply: 

evidence heard in camera may not be reported. 
 

The presiding officer may give interested parties or their 

lawyers the right to inspect any documents presented in 

court, if he or she believes granting access to such 

documents will contribute to establishing the truth. He or 
she may prohibit access where the documents are 

defamatory, or confidential, or where the identity of 

informers will be revealed. 

 

Commissions of inquiry 
For access to the 2012 Farlan Commission hearings, 
journalists were initially asked to go through a GCIS 

accreditation clearance under the supervision of state 

security structures. Those structures would thus have had 

powers to withdraw clearance at any time without 

declaring their reasons. After objections from SANEF to 
the Commission, clearance requirements were modified 

and rationalised so that media accreditation stayed 

consistent with the requirements of open justice. That 

remains the position to date, but this aspect requires 
vigilance.  

 

Wills 
Wills are not privileged documents once they have been 

lodged with the Master of the High Court. They are then 

public documents and open to the media. But if they 

contain any defamatory comments made by the deceased 

person (the testator) in the will against people who are 

still living and a media organisation publishes these, the 
risk of legal action for defamation remains. 

 

10.6 Extra-judicial proceedings 
There are many types of inquiry or hearing that are not 

governed by the rules and conventions of the courts, even 

if they appear to resemble courts in their proceedings. For 
example, annual general meetings of societies, council 

meetings, school boards, SAFA disciplinary inquiries etc. 

are all extra-judicial proceedings. These bodies make their 

own rules of conduct, and cannot claim protection from 
media reporting by citing judicial rules such as sub judice 
– although they often try. Only bodies granted the same 

status as the courts by Parliament are protected by the 

framework outlined above.  
 

This is even true for Parliamentarians themselves. That 

became very clear in June 2021 when suspended health 
minister Zweli Mkhize declined to appear before the 

Parliamentary Portfolio Committee on Health, citing the 

sub iudice rule because his conduct was being 

investigated by the Special Investigating Unit. A 
parliamentary legal adviser, Siviwe Njikela, said sub iudice 

did not apply:  
 
‘A mere investigation does not invoke the application of the 
sub judice rule. Even where a matter is pending before a court 
of law, the sub judice rule cannot be applied in a manner that 
may compromise the constitutional mandate of Parliament of 
exercising oversight over the executive.’ 

 

10.7 Intimidation and harassment of 
journalists  
Unfortunately not everyone involved in a court case will 

think your job is as important as you know it is. Some 

may not want you to make public what is going on in their 

case. 
 

You may be prevented from obtaining information by 

unhelpful officials, warned off by police officers, or even 

verbally or physically intimidated by witnesses or the 
accused, their friends or families. There are also instances 

in which political parties or communities will threaten you. 

 

If you are simply being blocked from gathering 
information you have a right to, you should let your 

assigning editor or whoever has asked you to do the story 

know about the problem. They, or you, may be able to 

appeal for help to someone higher up or in charge of the 

court officer concerned. 
 

If the harassment you experience is relatively minor it may 

be best to simply ignore it and get on with reporting. But 

err on the side of caution: there is a growing tendency for 
journalists – especially female journalists – to face real 

physical danger while reporting. If in doubt, withdraw from 

the scene and report immediately to your editor. 

 
If you feel it is more serious or anyone threatens you in 

what you believe to be a serious way, you should note 

the details just as you would for a story. Record, in your 

notes, or electronically, exactly what is said or done to 
you, your response, the date, time and place. Get the 

details of any witnesses to the incident in case you need 

them later on. 

 

If you’re a staff reporter or commissioned by someone, 
let them know immediately what has happened and ask 

their advice. If you are freelancing you may wish to speak 

to a lawyer contact for advice. Intimidation and threats are 

criminal offences. 
 

The Freedom of Expression Institute advises that you lay 

a complaint, If it is assault or crimen iniuria, against the 

person concerned at the police station nearest the court 
where the incident happened. You will be asked to make 
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a statement. Keep a copy and get an undertaking from 
the police that they will investigate and report to you 

within two weeks. 

 

If you hear nothing then put your complaint in writing and 
send it to the station commander and IPID. You can go 

public if you are getting no response: a good place to start 

is by reporting the incident to SANEF, who can issue a 

press statement on the incident. 
 

If your problem is with a magistrate then you will need to 

take your complaint to the Magistrates Commission. A 

complaint against a prosecutor would go to the National 
Prosecuting Authority. If it is a court official you could 

contact the magistrate in charge of the court concerned. 

The matter could then go the Chief Magistrate and even 

on to the Department of Justice. 

 

‘Doxxing’ and cyberbullying 
Increasingly, hostile reactions to reporters and their work 
are not immediate and personal but appear later on social 

media sites. They are just as potentially dangerous; online 

tactics such as ‘doxxing’ (revealing a reporter’s physical 

address and other personal or family details) can open 
the door to later in-person confrontations. Women 

reporters have found themselves particular targets of 

such abuse.  

 

The 2011 Protection from Harassment Act 
The Protection from Harassment Act, which came into 

effect in 2013, makes it possible to get a protection order 
against anyone who is deliberately harassing you, and this 

includes harassment via electronic communication (e-mail 

and social media) intended to cause you harm or ‘inspire 

the reasonable belief’ that it will cause harm. Protection 
orders come from the Magistrates Court and require you 

to file an affidavit in application. The court has the power 

to authorise a police investigation or direct the electronic 

communication service provider to hand over information, 

if the person harassing you has concealed their identity. 
You can, additionally, lay a criminal complaint against the 

harasser.  

 

10.8 Access to information from the 
SAPS 
Before 2017, SAPS communications with the media were 

regulated by Standing Order 156 of 2003. This specified 

the circumstances, content and channels for police 
communications with the media. It contained instructions 

that police must not obstruct, insult or demonstrate bias 

in relation to the media and alluded to the relevant 

constitutional protections.  
 

Additional to this, a 1999 Memorandum of 

Understanding between SANEF and the SAPS regulated 

conduct around media disclosure of information required 
for prosecutions, which suspended the application of 

Section 205 of the Criminal Procedure Act – the law 

under which demands can be made on journalists to 
reveal their sources or what they know about an alleged 

crime – and proposing that an opportunity must be 

provided for the matter to be referred to the National 

Director of Public Prosecutions (now the NPA) to enable 
consultations and negotiations between all stakeholders. 

 

SANEF logged many incidents over the years where 

police did obstruct media reporting. This led to meetings 
with the police commissioner, and to SANEF in 2016 

printing a Z-card, Crime Scene Reporting, which set out 

the relevant regulations and procedures clearly for both 

police and reporters. This was very useful as a reference 
for journalists but had no consistent impact on incidents 

of police obstruction. 

 

In May 2017, the SAPS issued an update to Standing 

Order 156: National Instruction 5 of 2017. Though it 
reiterates much of the content of the original standing 

order (and extends its scope to include social media), the 

orientation of this instruction is rather different. It focuses 

on the image and communication objectives of the SAPS 
rather than on the rights of the media. The Instruction 

sets strict limits on who in the service may communicate 

with the media and on the formal chain of permissions 

that must always be followed; members of the service are 
explicitly denied the right to whistle-blow on abuses. The 

Instruction stresses that its content ‘in no way affords the 

media more rights than what is(sic) afforded in law.’ 

 
Despite this cooler and less flexible tone, however, the 

Instruction still reiterates that SAPS members should not 

abuse reporters; are not permitted to seize recordings; 

should treat the media with respect even in stressful 

situations; and should respond to requests for information 
that follow the correct formal channels. 

 

In September 2019 SANEF again noted ‘deteriorating 

relations between the media and SAPS’, particularly 
affecting local reporters for community media. Another 

SAPS/SANEF meeting was held, resulting in agreements 

to cooperate on improving communication between the 

bodies, including joint training. SAPS undertook to update 
and post the details of all its media spokespeople on 

WhatsApp; both parties undertook to update and 

recommit to the 1999 Memorandum of Understanding. 

Covid and lockdown interrupted progress towards this 

goal, but a further meeting proposing a joint task team to 
work towards the objectives picked up the process in July 

2020; both parties described that meeting as positive.
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..✎.   Other reporting tips .  

• Make contact with role-players. Before the case begins, introduce yourself to court staff and to the clerk of the 

court in a Magistrate’s Court, investigating officers, the prosecutor and the lawyers. Do not introduce yourself to the 

presiding officer; only counsel (advocates) do this. 

• Make sure you speak to all parties concerned. Take great care how you use what they tell you in your stories. If 

you are to avoid committing contempt of court, some of it may be useful only as background. Your stories must not 

appear to be instructing the presiding officer on the verdict. Remember, your main job is to report on what happens 

in court; use your conversations with lawyers only to enrich and illuminate this account, not spin it. 

• Research. Prepare yourself before you get to court. Do as much research as possible, using both internet and where 

these exists hardcopy sources. This is one of the reasons you need to establish a good relationship with the 

prosecutor and the lawyers. Try to get copies of documents such as the charge sheet and statements or pleadings 

that may be used (bearing in mind the need to be balanced noted above). If you have been able to read court 

documents, you’ll find the proceedings much easier to follow. 

• Make supplementary notes alongside what you record. Your recording will give you a word-by-word account; 

your notes ‘map’ the recording, noting where key sections are to be found for assembling the story later, and record 

things that audio may not pick up, such as people’s expressions, appearance and behaviour, courtroom mood and 

public responses, and your in-the-moment reactions and insights. Notes can save you sometimes literally hours 
playing back/transcribing a complete recording. You can use the voice-note function of your phone, but be sure to 

create a backup. If you make notes by hand – and much research suggests this supports better understanding of 

what you are hearing – put the dates it covers and your name on the cover of the notebook and record the date of 

each day’s notes. 

• Clearly identify direct quotes and get them as accurate as possible, with a note of the time on your recorder 

so you can check them against audio later. 

• If you have copied from, or taken phone images of, a charge sheet or other court documents, make it very clear 

where the information from the documents begins and ends, and include any reference number, date or signature to 

identify the document. 

• If you change or add to your written or audio notes of court proceedings at a later date, identify these changes with 

the date when they were made. If you ever face legal action about your reporting, these details are vital. When your 

notebook is full, add the date of the last day you used it on the cover.  

• Keep your notebooks for three years from this final date, as defamation claims can be brought up to three years after 

publication. Take the same precautions with your digital records: make a backup and keep it secure; make certain it 
contains dates and other necessary labelling. 

 
22 City of Cape Town v South African National Roads Authority Limited and Others (20786/2014) [2015] ZASCA 58; 2015 (3) SA 386 (SCA); [2015] 2 All SA 

517 (SCA); 2015 (5) BCLR 560 (SCA) 

..✎.   NAVIGATING THE COURTS . 
Experienced court reporter Franny Rabkin shares her top tips for navigating the information 

landscape of the courts: 

• Be prepared. It helps so much to have read the court papers ahead of a court hearing. If you 

have read the court papers, by the time you get into court you already have most of the 
information you need. 

• Don’t be scared of legislation. After 1994 the government took a decision to write laws in 

‘plain language’ so most legislation is easy to understand. After reading the relevant section, 

look at the preamble, which tells you why the legislation was enacted, and the definitions 

section which will sometimes provides the answer if the relevant section doesn’t make sense the 

first time you read it. 

• If you don’t understand something, ask. I have found that lawyers are very approachable, although it helps to have 

tried to look up the answer yourself first. 

• Saflii is your friend, learn how to use its search engine. Saflii is a FREE database with all the judgments from our 

courts and many from the Southern African region. (See Chapter 12) 

• A turning point in my legal journalism career was City of Cape Town v South African National Roads Authority in 

2015.22 This judgment clarifies that, as a general principle court documents are public documents. If you are trying 
to persuade someone to give you court papers, send them the link to this judgment. 
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Chapter 11: Reporting and Creating Court-related Content 

  

11.1 Introduction: accuracy, care and 
teamwork 
Like all other news reporting, good court reporting 

depends on three key factors: accuracy with the facts; 

care with the writing or scripting; and good teamwork with 
your newsroom colleagues.  

 

This last may not be obvious – after all, it’s your story. But 

you do not necessarily choose the picture that is 
published with your story, write the headline or news 

ticker, match moving images or sound-bites with words in 

a package, or decide how the story is placed, framed or 

prioritised on your platform. These aspects can all impact 
on ensuring the story does not breach the very precise 

protocols about court reporting. And remember, not all 

crime stories are bad news. Stories where criminals are 

successfully caught and convicted can be handled in a 

way that empowers communities and crime survivors and 
builds faith in law enforcement. 

 

So: 

• Make sure you communicate clearly with your editor 

and team about what the story is about, the status of 

the information you have gathered and how it needs 
to be handled. Don’t wait to be asked; take the 

initiative to explain. 

• Stay in touch with your story/package until it has 

been finalised on page, on screen or as ready for 

transmission – even if this means working outside 

hours.  

• Stay in contact with your newsroom – cell phone on! 

– until the material has been printed, aired or posted. 
That way, you can spot any problems or inaccuracies 

that may develop as the story has to be handled and 

edited, and answer any late questions the editor or 

production team may have.  

 
23 Dario Milo, ‘Op-Ed: The right to broadcast court cases – Henri Van Breda, Visvanathan Ponnan and open justice’, Daily Maverick, June 2017, available here: 

https://www.dailymaverick.co.za/article/2017-06-25-op-ed-the-right-to-broadcast-court-cases-henri-van-breda-visvanathan-ponnan-and-open-justice/ 

• Do not nag or order your content-editing colleagues. 

Politely call attention to anything that could cause 

problems. This is your responsibility: you and your 
news organisation will face any charges for contempt 

or defamation – not the copy editors. Whether or not 

due (appropriate) care was taken as the story was 

handled could form an important part of any case. 
 

11.2 Open Justice: the right to court 
information  
You have the right to access court papers – not 
because you are a journalist, but because you are a 

member of the public. The 2015 appeal ruling in the 

case of South African National Roads Agency Limited v. 
City of Cape Town found that the constitutional principle 

of open justice means court records by default 
(normally) must be open to the public. Any exception is 

inconsistent with the constitution and must be justified in 

precise terms related to the potential harm from that case.  

 

Your news organisation has the right to have broadcast 
to any platform from a courtroom. Explaining the 

precedent set in the Supreme Court of Appeal’s ruling in 

van Breda v Media24 and others, 2017, media lawyer 

Dario Milo wrote: 
 

‘The punch line of the case is that broadcasting court cases is 
now the general rule and not the exception. The media is 
entitled as a matter of constitutional right to broadcast court 
proceedings in their entirety (whether civil or criminal trials, 
applications or appeals). It is for anyone contending otherwise 
– the accused in a criminal trial or witnesses, for example – to 
persuade the court that broadcasting should not take place. 
This is a fundamental and profound change in approach – the 
‘starting point’, as Ponnan JA puts it, is the right to broadcast 
courts on whatever platform – whether it be internet 
streaming, radio or television.’ 23 

This chapter deals with: 

• Developing a good process for producing an accurate, accessible court story on any 

platform; 

• The implications of the defamation law when reporting court stories; 

• The key points of court reporting terminology; and 

• The place of ethics in creating and publishing court stories. 
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Despite this, in December 2020, SANEF’s application to 
have the corruption proceedings of the Durban 

Commercial Crimes Court against former eThekwini 

mayor Zandile Gumede and 16 co-accused broadcast, 

was denied. By August 2021, SANEF was still contesting 
this decision; check the SANEF main website for any 

updates. 

 

11.3 Reporting and correcting at high 
speed 
Whatever your medium or platform, the immediacy with 

which broadcast and social media reports of cases are 

published pushes all journalism – including print – 
towards working at high speed. And the faster you have 

to work, the easier it is to rush over errors. Making 

accurate notes, recording – and using what you noted/ 

recorded to cross-check the content you produce – are 
all vital for avoiding mistakes. Access to your records may 

also help the rest of your team.  

 

For all reports – but even more so for court reports – 

although all corrections are important, errors of accuracy 
should take priority over, say, a misplaced capital letter. 

As soon as you notice any error, highlight it for the team, 

but give the highest priority and urgency to immediately 

correcting the errors that could cause the most damage 
(e.g., missing the ‘not’ out of ‘he pleaded not guilty’). In 

print, you’ll have to wait for the next edition to retract the 

error; online, you can pull it immediately, and should put 

a note at the end of the story saying, e.g. ‘At 3:15pm this 
story was corrected to show….’ 

 

11.4 Doing a live stand-upper outside 
court 
Most often, you won’t have time to script this fully. That’s 

why you need to take written (e.g. on a phone-screen) 

notes as well as recording the court proceedings: notes 

will provide a prompt if you ‘dry up’. If you can exit the 
courtroom at least 15 minutes before you’re due to 

speak, that’ll give you a chance to take a few deep 

breaths, maybe do a few face-stretches, or pronunciation 

or voice exercises, and re-focus yourself on the task of 
speaking rather than listening. Don’t underestimate how 

helpful this kind of warm-up can be. 

 

⯈For vocal warm-ups, go to 

scienceofpeople.com/vocal-warm-ups 

 

Anticipate what you’ll say. What are the key terms (the 

words that tell you who did/said what, when, why and 

with what impact)? That’s the framework for your 

message and if you have a solid sense of it, you can keep 

the spoken thread of your story going even if some details 

slip. This is more helpful than scripting long sentences 

 
24 Guidelines for Media Access to Courts, September 2020, available here: https://sanef.org.za/wp-content/uploads/2020/10/Guidelines-for-Media-Access-to-Courts-

Magistrates-Commission-Sept-2020.pdf 

you won’t be able to speak without running out of breath, 
or trying to quickly memorise large chunks of information.  

 

If there need to be hard-to-pronounce words in your 

report (names, legal terms such as ‘amicus curiae’), 
repeat these out loud to yourself until you’re comfortable 

with them.  

 

Focus on accurate outlines. What’s the big narrative arc? 
You won’t have time to detail all the nuances in your short 

conversation with a news anchor back in the studio. 

Shape summaries, rooted in chronology (the order in 

which things happened). Viewers are interested in what 
you’ve just seen/experienced in court, so relevant texture 

(‘and then she burst into tears’/ ‘he spoke very quietly; 

he was almost whispering’) help to take them there.  

 

If you realise you’ve mis-spoken, don’t panic. Finish what 
you are saying, take a breath, and then calmly return to 

your error: ‘I’m sorry. I realise I just said Smith was 

sentenced to three years imprisonment, without adding 

that his sentence was suspended for three years. I’ll 
repeat that so there’s no misunderstanding: Smith’s 

sentence was three years in prison suspended for three 

years.’ Then get on with the rest of your report: it’s done. 

It is human to make mistakes; in the media world what’s 
important is a prompt, accurate correction.  

 

11.5 Filming from court 
Media rights on filming from court are summarised in the 

2020  Magistrates Commission guidelines, available on 

SANEF’s website.24  

 

⯈Get the guidelines on media access to court 

proceedings at sanef.org.za/magistrates 

 
 

11.6 Social media from court: live-
blogging and Tweeting 
This handbook has already discussed the principle of 
open justice, and the ways in which it is becoming 

entrenched through what court reporters are now 

permitted to access and report on. Publishing social 

media reports from an ongoing case is clearly in line with 
the principle of open justice. 

 

However, the brevity required for a Tweet or live-blog 

entry poses problems. It’s tempting to omit vital context, 
or cherry-pick only the most dramatic revelations for these 

compressed formats, risking distorted, sensationalised or 

even contemptuous content. So: 

• All the rules and conventions that govern other forms 

of court reporting apply equally to social media 

reports, such as respecting accuracy, protecting the 

https://www.scienceofpeople.com/vocal-warm-ups/
https://sanef.org.za/magistrates-commission-sets-guidelines-regarding-media-access-to-courts/
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identities of certain role-players and not – even 
through how you juxtapose bits of information – 

imputing guilt to somebody not yet convicted. 

• Read how other reporters Tweet and live-blog from 

court, to get a sense of what works and what doesn’t.  

• Even more than with other formats, do as much 

research in advance as you can: spellings of names, 

the legal issues at stake, background basics on 

relevant evidentiary contexts: for example, ballistics in 
a shooting case. You won’t have time to research in-

process and errors can do damage and will spread 

fast, backed by the ‘authority’ that you are a 

journalist.  

• Reporting from court must be unobtrusive. Use a 

hand-held device, with all sounds set to silent. 
Anything that makes even the tiniest noise must be 

done outside the courtroom. 

• Don’t take phone photographs of those people you 

are barred from identifying, however easy it may 

seem to do so in court un-noticed. Make photographs 

when and if you are permitted to identify people. 
Photographs taken earlier – even if you publish them 

only later – have breached court rules.  

• Establish an appropriate hashtag (or stick faithfully to 

the one your platform has already established) and 

use it consistently, to give your coverage consistency 

and context. If you’re creating your own hashtag keep 
it short, simple and easy to identify as about the 

relevant case. 

• Set the scene as early and fully as you can: where are 

you; who’s on trial; what are the charges? Tell people 

whether you are Tweeting live or from a TV 

broadcast. If the latter, remember you can’t see 

everything that is going on, only what the camera 
selects, and thus you have far less context for, e.g., 

the expression on somebody’s face.  

• Publishing your thread one Tweet at a time gives your 

readers the experience of being present as events in 

court develop, with suspense and sometimes 

excitement. Publishing a complete thread (or a 
substantial part of a thread) all at once gives your 

readers a more complete view and gives you more 

control of the story. A complete thread allows you to 

consciously do storytelling and shape a narrative. It 
may also be more suitable if the case you are 

covering is sensitive, highly controversial or 

potentially legally risky for your platform. 

• Explain breaks in your coverage. If you have readers 

hooked on developing events, it lets them down if 

you suddenly stop for an hour, unless you say ‘The 
court now goes on recess for a lunch break; 

proceedings resume at 2pm.’  

• Use the uneventful passages in court proceedings, 

when not much is happening worth Tweeting or 

blogging, to add necessary context or background for 

what you’ve already sent out. 

• Report accurately. When you need to summarise, still 

stick as closely as possible to the actual words used 

during the trial, and don’t edit in ways that add spin. 

• Don’t provide spur-of-the-moment interpretations 
while Tweeting. You simply don’t have time to weigh 

up what you are seeing. Save analysis for later, more 

considered, coverage.  

• Be selective about what you Tweet or live-blog and 

retain your journalistic scepticism. Not everything is 

equally important. Report claims only as claims unless 

you can verify them, and attribute quotes from role-
players clearly, accurately and often so they are not 

mis-read as your or your platform’s views. 

• Remember that your court social media reports need 

to be fair. This can really only be judged on how your 

many short posts add up, but it still matters and you 

need to stay conscious of it. Update regularly so that 
all the ‘other sides’ get space in your reports. 

• As we’ve noted elsewhere, you have much more 

latitude in reporting on commissions of inquiry 

because no-one is actually on trial. But you should 

still prioritise accuracy.  
 

11.7 Reporting witness evidence 
Everything in a court case is moot (can be disputed) until 

the presiding officer reaches a verdict. So a witness 

cannot corroborate, confirm or disprove other evidence; 
instead they can ‘give similar evidence’ or ‘give conflicting 

evidence’. It is up to the presiding officer to decide 

whether their evidence really corroborates, confirms or 

disproves something. 
 

Witnesses are often nervous, hesitant or contradict 

themselves. As a reporter, do not read or write any 

implications about their truthfulness or reliability into this 

behaviour – that might be defamatory or just plain wrong. 
Many people are simply terrified of being in court. So 

report it – and let readers form an opinion – but do not 

go beyond saying ‘Mr X stumbled over his words several 

times.’ What it means, is up to the presiding officer.  
 

You have far more scope to speculate about witness 

behaviour in a commission of inquiry, as reporting on the 

Zondo Commission has demonstrated, because nobody 
is on trial there. 

  

Witness behaviour can sometimes be the only exciting 

thing that happens in a drawn-out legal case. It is 

tempting therefore, to lead with ‘Uproar in court just now 
when a witness in the X case unexpectedly interrupted 

prosecutor ABC’s question to shout ‘You are a 

government agent!’’ News impact certainly justifies 

leading with that – but, again, just report it. Don’t spin it 
or link it in speculative ways to other aspects of the case.  

 

Consider relevance before you report witness 
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appearance, particularly in cases where stereotyping may 
play a role in public opinion. Wearing revealing clothing or 

religious dress, looking neat or scruffy, say nothing about 

the trustworthiness of what a witness may assert.  

 
Even if witness testimony is tedious, you must listen 

actively and attentively to spot significant moments and 

implications for the bigger story of the whole trial; these 

can give you ideas to follow up outside court. If you miss 
part of a statement because your attention has wandered, 

or you are live-blogging, or because the witness is 

mumbling, never, ever guess at ways of filling the gaps. 

Report only what you definitely know.  
 

Talking to witnesses after their testimony outside court is 

fraught with legal pitfalls. As noted earlier, what they say 

to you in a corridor or on the court steps, just like what 

lawyers may say there, is not privileged: it does not have 
the same status as evidence given on the stand. If their 

words go significantly beyond their court evidence, you 

may need to consult your media organisation’s lawyer 

about how much can be published, so plan time for this 
and don’t just rush to blog it.  

 

11.8 Defamation 
Defamation law (publishing something that brings 

someone into disrepute) applies very broadly, not just to 

court reporting. However, because terminology matters, 
issues may be complex and precision is important, there 

are many risks of falling into defamation when reporting 

a court story. Very often, it is the framing, emphasis and 

words you choose and how you sequence or juxtapose 
information that can render a story defamatory. The costs 

of fighting a major defamation suit can ruin a news 

organisation, even if in the end the case is not proved. 

 

The legal definition of defamation: 
‘The publication of words or behaviour 

concerning a person that tend to injure the good 

name of that person, with the intention of 
injuring that person and without grounds of 

justification.’ 

 

Examples of defamation 
What lowers a person’s reputation may be socially 

determined, can change over time and often relates to the 

circumstances of a specific case. Examples of possible 
court-related defamation are: 

• Suggesting that a person not convicted by the court 

of that particular crime is a criminal or has committed 

a criminal act; 

• Any suggestion that a person is unfit to practise their 

profession; 

• Any suggestion or claim that a businessperson or 

business is insolvent or that their financial position is 

precarious; and 

• Any suggestion that a judge convicted or sentenced 

an accused out of prejudice and not on the evidence 
led. (This may be both contempt AND defamation!) 

 

Defamation is classified as a delict. The plaintiff has to 

prove that: 

• The claims were published (print, broadcast or digital 

– including Tweets!); 

• The claims were understood by a third party 

(anybody else); 

• That there was intention to defame (usually assumed 

if the information is obviously damaging); 

• The allegations themselves are harmful to their 

reputation (defamatory matter); and 

• There was no ‘good or legal’ reason for publishing.  

 

Publication is a key element. If your paper decides to re-

publish what someone else (like a lawyer or another news 
organisation) has said, you may still be still liable. What 

lawyers say to you, outside the courtroom (for example, 

about the bias or bad attitude of a judge), is not 

privileged. 
 

The court has to decide the exact meaning of the 

published allegations and decide whether ‘right-thinking 

persons’ (the legal phrase) would have thought less of 
the plaintiff as a result of hearing or reading them. 

 

Normal media defences against defamation are: 

• That the defamation was not intended (an ‘honest 

error’); 

• That the information was true and in the public 

interest. Public interest means society is in some way 

better off by knowing these things, or would be worse 
off not knowing them. If a piece of published 

information is true, but not necessarily in the public 

interest, you may be charged with breaching (= 

breaking into) someone’s privacy; 

• That the information was privileged (protected by 

law, e.g. made in court, or a commission granted the 

same status); 

• That reasonable steps were taken to verify the 

information; 

• That the statement was ‘fair comment’ (based on 

facts that can be checked) and in the public interest; 
and/or 

• That the statement was not defamatory (something 

no one would believe was true, something so mild 

people would not take it as defamatory; or a 

statement about a person with no reputation left to 

destroy, like a convicted mass-murderer). That is 
probably why former President Zuma, having 

threatened, did not pursue defamation cases against 

the cartoonist Zapiro. The cartoons in question 

depicted outrageous behaviour, but it is widely 
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accepted that cartoons are works of creative 
imagination, not representations of fact.  

• That the publication was motivated by ‘sincere 

intention’. Before 1999, this defence was only open 

to private individuals; media houses faced ‘strict 

liability’ – publication, rather than intention, was 

considered. The landmark Bogoshi Judgment 
changed this. It established intention as a media 

defence, so long as the media organisation could 
prove that ‘due care’ had been taken in creating and 

publishing the story: that the platform was acting in 

good faith and that it and its journalists had taken all 

reasonable steps to verify (prove) that what they 
published was true and accurate: 

 
‘The publication in the press of false and defamatory 
allegations of fact will not be regarded as unlawful if 
upon a consideration of all the circumstances of the 
case, it is found to have been reasonable to publish 
the particular facts in a particular way at a particular 
time.’ 25 

 

Implications for the media of employing these 
defences 

• The burden of proof lies with the media to prove they 

have not been negligent. Your notebooks/recordings 

could be vital here, since they record what you heard 
in court and what other sources told you. You should 

also note all attempts you made to verify or check the 

accuracy of what you heard or were told. 

• Failure to disclose your source could result in losing 

the case, since the court may not be able to judge 

whether your evidence was reliable. 

• The way a story is presented or ‘spun’, and where it 

occurs in the paper, bulletin or website have become 
relevant to ‘reasonableness’. The SCA conceded that 

‘greater latitude (scope) is usually allowed [for] 

political discussion’.  

• If your report is one-sided you may not be able to 

benefit from the ‘fair/ reasonable/ good faith’ 

defences available. If, for example, the press has been 
excluded from an in camera hearing, you need to find 

some other way to stop your story being weighted 

towards only publicly-available information. You 

could, for example, speak to the lawyers involved to 

get insight into the general principles underlying 
closed-door arguments. So long as you publish 

nothing about what was actually said, or which 

witness said it, you can include such general 

information in your story and it can help provide 
balance. 

 

Because our court rolls are so full, it might take a year or 

more before a news organisation faces a defamation 
action or is sued. Don’t assume that if nothing happens 

immediately, you are safe. The prescription term ( = 

 
25 National Media Ltd. v Bogoshi, SCA Case 579, 96, September 1998 

time before taking action runs out) for defamation is three 
years. If nobody has sued three years after the story was 

first run, you can relax and discard the relevant notebook 

or recordings. 

 
There are problems with defending even a ‘true’ piece of 

defamation, because both ‘truth’ and ‘harm’ may be 

defined differently by the various parties. Sometimes a 

news organisation’s judgment of truth is based largely on 
the reliability of informants; a presiding officer without that 

working knowledge may not accept this without adequate 

supporting evidence. 

 
As noted earlier in Chapter 5, South Africa is experiencing 

the increasing use of meritless defamation suits (‘SLAPP’ 

suits) to discourage media investigation, particularly into 

the activities of large organisations with plentiful 

resources for litigation. The February 2021 court victory 
of Xolobeni community anti-mining activists, who secured 

a judgment that a defamation action against them was an 

abuse of court process provided an additional media 

defence against defamation. It has not yet been tested 
beyond the Xolobeni case and may be costly in legal fees.  

 

11.9 Corrections and apologies: correct 
before you are sued 
If you have published something that turns out to be 

wrong, or is a defamation that you can’t defend, your 

publication must correct it as soon as possible. This way, 

the news organisation can limit the damages that may be 
awarded against it in any future action. An apology or 

correction shows the court the publication acted in good 

faith, both in the initial reporting and in correcting it. 

Corrections and apologies should not wait until someone 
threatens to take action, because that does not suggest 

good faith. They must be published with ‘equal 

prominence’ to the original story – if the story was on the 

front page, or a priority bulletin item, the apology should 

be too. 
 

11.10 Things you can’t publish about a 
court case: 
• The identity of a witness under 18 years of age, or 

any detail about the witness which may be used to 
work out their identity. This means Maintenance 

Court and Family Court reporting need particular care. 

• The evidence led in a divorce action and the content 

of the pleadings filed in court. 

• The name of a survivor of rape or indecent assault 

(or information that will identify them) unless that 

person is an adult (over 18) who has given you 

explicit informed consent (consent based on 

understanding what might happen if it is published) 
to do so. Judges may lift this restriction in an individual 
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case if they believe doing so is in the public interest.  

• The name of a suspect (not yet convicted) combined 

with inferences or statements that the person is guilty 
of any crime. This means: 

• Don’t provide details of the crime and report the 

arrest in the same sentence (or the same breath if 

speaking live). Doing this strongly suggests that the 

suspect is the criminal; 

• Don’t say a person has been arrested ‘for the murder 

of ...’ Even if you slip in the word ‘alleged’ 

somewhere, this may not protect you; and 

• Don’t say ‘arrested for [X crime]’ when you mean 

‘taken in for questioning’. The safest wording is ‘taken 
in for questioning in connection with ...’ 

• The name of a suspect together with details of 

previous convictions. A person’s previous convictions 

are not presented in court until after the verdict. 

• Statements that could harm any future court 

proceedings, whether about a suspect or more 

generally. 

• Referring to the crime or incident as if it were a 

proven fact before the case is finished.  

 
The crime or incident is always alleged (see Chapter 10) 

until it is proved in court. Thus Jannie de Beer was alleged 

to have robbed Mpho Moseneke, but later Jannie de Beer 

was found guilty of robbery. 
 

11.11 Ethics in court reporting 
This handbook is about the practical business of being a 

court reporter, and so we have focused on the ‘what’ of 

reporting practice much more than the ‘why’. But that 

does not imply that ethics (moral principles) are 
irrelevant; they are important for your own and your news 

organisation’s reputation, and to help media conduct stay 

in line with the spirit of the Bill of Rights. In addition, 

dealing ethically with the people you encounter in your 

court reporting will help you to build professionally useful 
relationships – and help you to live with your own 

conscience. We have considered the ethics of various 

legal situations in the Reporting Tips at the ends of 

chapters, and provide some readings on ethics in the 
Chapter 12 resource list. Here is a brief summary of the 

basic ethical principles that should guide all reporting. 

 

General principles  
You’ll find detailed guidance about the requirements for 

ethical reporting and publishing conduct in the SA Press 
Code (link in the next chapter) and you should familiarise 

yourself with its provisions, and check the Press Council 

website for updates and announcements. Four broad 

principles underlie not only our Press Code but all 

considerations of ethical conduct. Briefly, these are: 
 
Tell the truth 
This is where it all starts. This is your job and what the 

public expects from you. So acting ethically is not about 
censorship or self-censorship. Accuracy is a vital part of 

truth-telling; one-sided stories are, at best, only half-

truths. 

 
Minimise harm 
Doing no harm at all might mean doing nothing at all, 

because every act has consequences and some of those 

consequences may be harmful for somebody! Ask 

yourself what might happen as a result of your story being 
published as you have written it. You may realise there 

are alternative ways to reduce any harmful impact while 

continuing to tell as much as possible of the truth. It’s not 

only the information in a story that has an impact, but the 
way it is presented, packaged or spun. Headlines, tickers 

and the way sounds, images and words are juxtaposed 

can also do harm. 

 
Stay independent 
Threats and bribes can obviously lead to untruthful 

stories. But so may the far subtler ‘bribe’ of wanting to 

maintain a good relationship with a source or community. 

The police can be valuable sources of information for you 
about court stories – but if a SAPS member does wrong, 

it is still your job to cover that story accurately, even if it 

upsets your contacts. That’s also true for sources you may 

have among criminals, lawyers, or anywhere else. We 
have seen many recent cases involving high-profile figures 

whom you may want to cultivate because of their inside 

knowledge of business, showbiz, politics or institutions. 

But closeness to such figures can damage your ethical 
reputation or make you vulnerable to pressure (‘a favour 

for a favour’). That celebrity selfie is not worth it.  

 
Have and follow a newsroom ethical process  
Know who to consult when your stories hit ethical 
problems. If no forum exists in your newsroom for more 

general discussion of the ethical dilemmas all reporters 

hit, why not consider starting one? 

 
Revealing your sources in court or to the police 
At time of writing, Section 205 of the Criminal Procedure 

Act (51 0f 1977) – an apartheid-era law – remains in 

force. This permits investigators to subpoena the holders 

of information not in the public domain, which includes 
internet and telephone service providers, as well as media 

organisations holding information from and about their 

informants. Obeying those subpoenas is in direct conflict 

with the professional ethical principle that if a journalist 

has promised informants confidentiality, they must keep 
that promise even if doing so risks a fine or prison 

sentence.  

 

However SANEF has for some time been engaging the 
Justice Department, NPA and the SAPS to review this 

provision and hopes revised Section 205 guidance will 

emerge soon.  
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11.12 Writing: style, grammar and 
terminology 
General 

• Keep your reports simple and direct. Avoid legalese 

and terms like ‘the deceased’. It is better to say ‘the 
dead woman’, or to name her, if reporting of the 

name has not been restricted. It is your job to make 

court reports accessible to your readers. 

• Be as accurate as possible. Always make sure that 

before you leave court you have the first names and 

surnames of all the players in the trial, including the 
lawyers on either side and the presiding officer. Make 

sure you spell every name correctly. Get all the details 

your house style requires (check your style guide or 

ask a copy-editor), including the ages – preferably 
the actual date of birth – and addresses of criminal 

accused. Be sure you are not breaking any rulings 

about identifying people if you publish these. If you 

include the address of the accused, report it as ‘given 
as …’ in case it’s wrong. The conventional format is 

‘address given as Platinum Street, Rivonia’; house 

numbers are not usually included.  

• Do not create the impression that a person is in jail 

while they are still at liberty: it’s wrong and may be 

defamatory 

• Beware of buzz-words and slang and do not learn 

your legal vocabulary from American crime series. The 
terms may go out of fashion, be misunderstood or 

ambiguous for South African readers, or simply not 

applicable to South African law. 

 

Get titles right 
Refer to presiding officers for the first time by their title, 

first name and surname. For example, Judge Thobela 
Rantao, or District Magistrate Thobela Rantao. In your 

next reference, refer to them by their title and surname 

(District Magistrate Rantao).  

 
Constitutional Court judges are referred to as Justice – for 

example, Justice Albie Sachs and thereafter, Justice Sachs.  

 

Never refer to presiding officers by their surnames only, 

irrespective of the house style of your publication about 
other titles. The judiciary sees this as a mark of great 

disrespect. 

 

South Africa does not have a coroner; instead the 
presiding officer at an inquest is the inquest magistrate. 

 

Language pointers 

• Note the difference between summons (noun) and 

summon (verb). You are summoned to appear in 

court by receiving a summons. 

• An accused appears at a preparatory examination of 

an allegation of murder not into a charge of murder. 

• Do not make crimes happen in court! ‘Fred Bloggs  

 

Use terms precisely 

• A person who has been arrested is 

called a suspect. 

• A suspect who is being held by the 

police is called a detainee. A person 

who has been charged in court is 

called the accused. 

• An accused who has not been 

released on bail is called an awaiting 

trial prisoner. 

• A person who has been convicted is 

called an offender (You may use the 
terms robber, hijacker, etc. too, but if 

a case is going to appeal, these carry 

a very small legal risk.) 

• A person who has been sentenced to 

correctional service is called a 

probationer. 

• There is no charge of drunken driving. 

The offence is driving while under the 
influence of liquor or narcotic drugs, 

or while the blood alcohol percentage 

was not less than 0,08. 

• When a criminal trial is postponed for 

whatever reason, the presiding officer 

will either remand the accused to bail 

or remand the accused to custody. 
Remand means ‘to place’ so you have 

to tell readers where the accused was 

placed; you can’t use ‘remanded’ on 

its own. 

• Only a person can be remanded. A 

case cannot. Cases are postponed or 
adjourned (and you should include 

the date of the next appearance). 

 

was found guilty in the High Court yesterday of 

grievously assaulting his girlfriend.’ NOT ‘Fred Bloggs 

was found guilty of grievously assaulting his girlfriend 
in the High Court yesterday.’ The assault did not take 

place in the courtroom. 

• Refute means to prove something wrong so, an 

accused cannot refute a charge, they can only deny 

it. 

• Rebut means to argue against something, but if in 

doubt, or if you think readers will not understand this 

fine distinction, use dispute or reject. 

• A person pleads not guilty or guilty to a charge, not 

of it. 

• A person is found guilty, convicted or acquitted of an 

offence, but on a charge (or charges). Thus ‘Alf 
Briggs was convicted of rape, but acquitted on a 

second charge of assault with intent to do grievous 

bodily harm.’ 
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• Someone is fined R1 000 or 30 days, not sentenced 

to a fine of R1 000, because a fine is levied (taken 

from the person) immediately. But an accused is 
sentenced to a jail term of three years, because they 

are not immediately jailed; they may appeal and be 

released on bail to prepare. 

• If the accused is given a suspended sentence, do not 

write ‘X has been jailed for six years.’ Describe the 

terms of the suspension: ‘X has been sentenced to a 
term of six years imprisonment suspended for five 

years.’ 

• Inquests are held to look into ‘unnatural’ deaths. 

(They are not held for every death.) The word ‘death’ 

is thus implied by the word ‘inquest’. Write ‘at an 

inquest on Thabo Ndaba’ not ‘an inquest into the 
death of ...’ 

• Do not write that inquests, courts, commissions or 

any other non-living entities ‘were told’ or ‘heard’. 

Courts don’t have ears, so they can’t hear; people do 

and can. Write ‘the inquest magistrate was told’ or 

‘the judge heard’. 

• If you are writing about an ongoing trial, type 

‘Proceeding ...’ at the end of your copy on a new line, 
all on its own, to inform the rest of the team there’s 

more to come. If you are broadcasting or tweeting, 

tell your audience in whatever form of words your 

platform specifies, that ‘The case resumes on…’ 
 

Alleged’ and ‘suspected’ – those precautionary 
words 
Lawyers warn that the word ‘alleged’ (and equivalent 

terms like ‘suspected’) are not magic charms against 
being sued. They can lessen the sting of linking someone 

to a crime, but this may not be enough to protect the 

news organisation from legal action. 

 

Independent Newspapers were found by the SCA to have 
defamed a Cape Town man, Mr Suliman, after they 

published a large, full-colour photograph of his arrest at 

Cape Town International Airport on the front page of a 

daily paper.26 
 

The caption clearly labelled him only a ‘suspect’ in the 

Planet Hollywood bombing and said there was no 

evidence of his involvement. But the SCA found that the 
way the story had been played outweighed this small 

precaution. The judge said: 

 
‘To say of a man that he has been arrested and detained by 
the police for questioning as a suspect in the commission of 
a serious crime is, in my view, defamatory. It remains so 
despite an accompanying statement that the police regard 
him as a suspect only because of an anonymous tip-off that 
he, as an associate of Pagad, might be involved in the 
bombing and was about to leave the country for Egypt, and 
that there was no evidence pointing to his involvement.’ 

 
26 Independent Newspaper Holdings Ltd v Suliman [2004] 3 All SA 137 (SCA) 

So media need to look not only at including precautionary 
words, but at exactly what the story is saying, and its 

context and play. 

 

Grammar matters here too. ‘Alleged’ will do you no good 
at all if it is in the wrong place in the sentence. ‘He was 
allegedly killed by Khumalo’ is wrong. No one can be 

‘allegedly killed’: they have either been killed or they are 

still alive – it’s who did it that may be an allegation. The 
sentence should read: ‘He was killed, allegedly by 
Khumalo.’  
 

Likewise, ‘Police allege Khumalo was interviewed by them 
and told them where he had hidden the murder weapon.’ 
does not protect you from defaming Mr Khumalo. Being 

interviewed by the police is not a crime, and ‘allegedly’ is 

pointless placed there. The sentence makes two claims 

about Mr Khumalo’s possible criminality: that he 
confessed, and that he hid a weapon used in a killing. You 

need to make clear that BOTH these claims are moot 

(subject to being disputed in court).  

 
So the sentence should read:‘Police say they interviewed 
Khumalo. They allege he confessed and told them where 
he had hidden the weapon they believe he used for the 
killing.’  
 

Place the words ‘allegedly’, ‘alleged’ or similar directly 

before the part of the sentence that could impute guilt to 

a suspect.
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Chapter 12: Resources and Links 

Trauma support for journalists 
SANEF has established a relationship with the South 
African Depression and Anxiety Group (Sadag) to 

facilitate support for journalists whose work has exposed 

them to bullying, harassment and distressing crimes and 

court evidence.  

⯈  sadag.org  |  zane@sadag.org  |  011 234 4837 

or 0800 456 789 (24-hour Helpline) 
 

Ethics 
Everything in this handbook rests on an assumption that 

journalists will report ethically. Your first point of 

reference should be the SA Press Code (see 

presscouncil.org.za) and the BCCSA Code (see 

bccsa.co.za).  

 

Black, White and Grey by Franz Kruger (Double 

Storey, Cape Town, 2004) contains a comprehensive 
explanation of ethics, with case studies. 

 

General law and courts information 
A Practical Guide to Media Law by Dario Milo and 

Pamela Stein (LexisNexis, 2013) 

 
Don’t Film Yourself Having Sex: legal advice for the 

age of social media  by Emma Sadleir and Tamsyn de 

Beer (Penguin, 2014) 

 

The websites of many major South African law firms 

publish easy-to-read guidelines on multiple aspects of 

law. These are written for potential clients, but they 
provide regularly updated information prepared by 

specialists that any member of the public can use. You’ll 

find similar material at legalwise.co.za/help-

yourself/legal-articles  
 
The Legal Resources Centre  

Conducts research and education about the ways 
Constitutional principles are ‘promoted, protected and 
fulfilled’ in policy and practice. They have offices in 
Johannesburg, Cape Town, Makhanda and Durban. 

⯈  lrc.org.za | info@lrc.org.za | +27 11 836 9831 

(head office in Johannesburg) 

 
Institute for Security Studies  

Information, research and statistics on crime and 
punishment in South Africa and on the African continent 

⯈  issafrica.org  |  iss@issafrica.org  |  +27 12 346 

9740 

 
Centre for the Study of Violence and Reconciliation  

Research on crime and justice, and a useful article 
archive 

⯈  csvr.org.za  |  info@csvr.org.za  |  +27 11 403 

5650 

 
Parliamentary Monitoring Group  

Information on the progress of legislation through 
parliamentary committees. 

⯈  pmg.org.za  |  info@pmg.org.za  |  +27 21 465 

8885 

 
South African Human Rights Commission 

Publications, legislation, events, media releases and links 
to useful material  

⯈  sahrc.org.za  |  +27 11 877 3600 

 
Southern African Legal Information Institute (Saflii) 

Publishes all judgments provided by the courts online 

⯈  saflii.org  

 
Polity information portal 

Aggregates legislation-relevant information 

⯈  polity.org.za  
 
Wits Centre for Applied Legal Studies  

Information on human rights and social justice cases. 
Their website carries a list of legal topic-related contact 
numbers and email addresses. 

⯈   wits.ac.za/cals/contact-us  

 
University of Pretoria Centre for Human Rights 
Researches and publishes on all aspects of human rights 
in South Africa and Africa 

⯈  chr.up.ac.za  

 

Government departments and other 
official resources 
The Government Gazette  

Publishes Green and White Papers about proposed laws 
and the texts of new laws 

⯈  gpwonline.co.za/Gazettes/Pages/ Government-

Gazette.aspx 

 
Constitutional Court of South Africa  

For full texts of the most recent judgments and notices 
of forthcoming Concourt hearings 

⯈  concourt.org.za  

 
Government Communication and Information 
Systems 

Acts, bills, documents for public comment and useful 
government links. Also in-depth information about South 
Africa’s Constitution and a downloadable, full text, 
printable version 

http://www.sadag.org/
http://www.presscouncil.org.za/
http://www.bccsa.co.za/
https://www.legalwise.co.za/help-yourself/legal-articles
https://www.legalwise.co.za/help-yourself/legal-articles
https://lrc.org.za/
https://issafrica.org/
https://csvr.org.za/
https://pmg.org.za/
https://sahrc.org.za/
http://www.saflii.org/
https://www.polity.org.za/
https://www.wits.ac.za/cals/contact-us/
https://www.chr.up.ac.za/
http://www.gpwonline.co.za/Gazettes/Pages/%20Government-Gazette.aspx
http://www.gpwonline.co.za/Gazettes/Pages/%20Government-Gazette.aspx
https://www.concourt.org.za/
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⯈   gcis.gov.za  
The Supreme Court of Appeal of South Africa 

Archives recent cases and court judgments available in 
summary version, as a Word document or PDF. 

⯈  supremecourtofappeal.org.za  

 
National Prosecuting Authority  
Information about the NPA, relevant speeches and 
documents, links to news articles written on the criminal 
justice system and list of related websites. 

⯈  npa.gov.za  |  media@npa.gov.za  |  +27 12 845 

6000 
 
Department of Justice and Constitutional 
Development 

News and events, judgments, important quick links, as 
well as publications and other information on special 
projects within the department 

⯈  justice.gov.za  |  +27 12 315 1111 

 
Department of Correctional Services  

News, information, services and publications related to 
the DCS and its activities. 

⯈  dcs.gov.za  |  +27 12 307 2998/2999 

 
Independent Police Investigative Directorate 

Documents, policies and reports, as well as media 
releases and other information about lodging complaints 
with the Directorate; links to related government and 
security websites. 

⯈  ipid.gov.za  |  +27 12 399 0000 

 
South African Law Reform Commission  

Bulletins, reports and legislation, issue and research 
papers and current investigations regarding the law. 

⯈  justice.gov.za/salrc  |  reform@justice.gov.za  |  

+27 12 622 6300 

 

Other relevant bodies 
Media Monitoring Africa (MMA)  

Researches, reports and publishes a wide range of 
online reporting tools for journalists; runs training 
programmes on media and news subjects’ rights  

⯈  mediamonitoringafrica.org  
 
Dullah Omar Institute for Constitutional Law, 
Governance and Human Rights 

Based at UWC, focuses on children’s rights, socio-
economic rights, multilevel government, law and 
technology, criminal justice, and woman’s rights. 

⯈  dullahomarinstitute.org.za  |  +27 21 959 

2950/2951 

 
Lawyers for Human Rights (LHR)  

Staffed by ‘specialist legal practitioners and activists 
dedicated to helping vulnerable, marginalised and 

indigent people and communities’; has five offices 
around the country 

⯈  lhr.org.za  |  info@lhr.org.za  |  +27 12 320 2943 

 

Organisations for legal professionals 
Organisation of South African Law Libraries 

Useful information and links on law librarianship, as well 
as judgments  

⯈  osall.org.za   

 
Judicial Officers’ Association of South Africa  

Information about the courts, the judiciary and the 
Department of Justice and Constitutional Development 
around the country. 

⯈  joasa.org.za  

 
LegalBrief Today  

Comprehensive coverage of legal developments for legal 
professionals. 

⯈  legalbrief.co.za  

 
Legal City  

A legal services portal, this site has service information, 
discussions, tools and calculators – but you may have to 
register 

⯈  legalcity.net  

 
Law Society of South Africa  

⯈  lssa.org.za  |  +27 12 366 8800 

 
Legal Practice Council 

⯈  lpc.org.za  |  +27 10 001 8500 
 
General Council of the Bar of South Africa 

⯈  gcbsa.co.za  |  info@gcbsa.co.za  |  +27 11 784 

0175 

 
Paralegal Advice  
A site originally based on the paralegal manual produced 
by the Black Sash and the Education and Training Unit 
and updated November 2015 

⯈  paralegaladvice.org.za  |  +27 11 648 9430 

 

Specialist resources and experts in 
specific areas 
 

GBV and gender issues 

See this useful explanatory article on conviction 
issues 

Wykes M, Artz L. ‘What’s law got to do with it? 

Comparing the failure to deter or convict rapists in the 

United Kingdom and South Africa.’ International Review 
of Victimology. 2020;26(2):212-233. 

doi:10.1177/0269758019886510 

 

https://www.gcis.gov.za/
https://www.supremecourtofappeal.org.za/
https://www.npa.gov.za/
https://www.justice.gov.za/
http://www.dcs.gov.za/
http://www.ipid.gov.za/
https://www.justice.gov.za/salrc/
https://mediamonitoringafrica.org/
https://dullahomarinstitute.org.za/
https://www.lhr.org.za/
https://www.osall.org.za/
http://www.joasa.org.za/
https://legalbrief.co.za/
https://www.legalcity.net/
https://www.lssa.org.za/
https://lpc.org.za/
https://gcbsa.co.za/
https://paralegaladvice.org.za/
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Commission on Gender Equality  
Publications, speeches and statements, as well as 
information on projects around gender, governance and 
development. 

⯈  cge.org.za  

 
Tshwaranang Legal Advocacy Centre (TLAC) 
A registered NGO seeking to promote and defend the 
rights of women to be free from violence and to have 
access to quality effective services. 

⯈  tlac.org.za  |  tshwaranang@tlac.org.za  |  + 27 11 

403 4267/8230 

 
One in Nine Campaign 

NGO working for social justice with organizations and 
institutions involved in HIV/AIDS, violence against 
women, women’s rights, human rights, and lesbian, gay 
and bisexual activism  

⯈  facebook.com/groups/10123398375  

 
Lawyers Against Abuse 

A registered NGO with the aim to strengthen the justice 
systems’ response to gender-based violence by 
providing legal services and therapy to victims, engaging 
with state actors and empowering communities. 

⯈  lva.org.za  

 
POWA 

A ‘feminist, women’s rights organisation that provides 
both services, and engages in advocacy in order to 
ensure the realisation of women’s rights and thereby 
improve women’s quality of life’ 

⯈  powa.co.za/POWA  

 

Corruption 

Corruption Watch 
An NGO working to fight corruption in South Africa, has 

created a helpful guide to understanding PRECCA 

(corruptionwatch.org.za/publications-2/#other )  

⯈  corruptionwatch.org.za  |  

info@corruptionwatch.org.za  |  +27 11 242 3900 
 

Migration and Citizenship 

Reporting on Migration in South Africa: A Guide for 
Journalists and Editors 

Publication by a group of refugee-rights organisations.  

⯈  scalabrini.org.za/resources/reporting-on-migration-in-

south-africa-a-journalists-guide   
 

Land and Housing 

The Land Claims Court website  
Information on judges, judgments, rules and practice 
directions, as well as quick searches of recent cases.  

⯈  justice.gov.za/lcc   

 
The Socio-Economic Rights Institute of South Africa 
(SERI) 

NGO undertaking advocacy, litigation and research 
related to housing issues and has a number of useful 
publications including a guide to ESTA. 

⯈   seri-sa.org  |  sanele@seri-sa.org    +27 11 356 

5860 

 

Hate speech & crimen iniuria 

Media Defence Module on Hate Speech 

The international organisation Media Defence offers 
downloadable guides on freedom of expression issues, 
including a module on hate speech. 

⯈  mediadefence.org/ereader/wp-

content/uploads/sites/2/2020/12/Module-6-Hate-

speech.pdf   

 

Youth justice issues 

Child Justice: Department of Social Development  

Documents and legislation regarding children’s rights 
and justice and a Children’s Services Directory. 

⯈  dsd.gov.za/index.php/17-children-services-directory  

 

Prisoners’ rights and rehabilitation 

NICRO 

Based in the Western Cape with offices in six other 
provinces, NICRO specialises in social crime prevention 
and offender reintegration for adults and children. 

⯈   nicro.pr@nicro.co.za  |  021 422 1690 

 

Labour law issues 

Commission for Conciliation, Mediation and 
Arbitration 

⯈  ccma.org.za  |  info@ccma.org.za  |  011 377 

6650/6600 

 
Congress of South African Trade Unions 

⯈  cosatu.org.za  

 
South African Federation of Trade Unions 

⯈  saftu.org.za  
 

Transitional Justice  
Transitional justice includes issues of legal cases related 
to the TRC and apartheid injustices. 
The Foundation for Human Rights (FHR) 

⯈  fhr.org.za  |  info@fhr.org.za  |  + 27 11-484-

0390 
 
Legal Aid Board 

⯈  legal-aid.co.za  

http://www.cge.org.za/
http://www.tlac.org.za/
https://www.facebook.com/groups/10123398375/
https://www.lva.org.za/
https://www.powa.co.za/POWA/
https://www.corruptionwatch.org.za/
https://www.scalabrini.org.za/resources/reporting-on-migration-in-south-africa-a-journalists-guide/
https://www.scalabrini.org.za/resources/reporting-on-migration-in-south-africa-a-journalists-guide/
https://www.justice.gov.za/lcc/
https://www.seri-sa.org/
https://www.mediadefence.org/ereader/wp-content/uploads/sites/2/2020/12/Module-6-Hate-speech.pdf
https://www.mediadefence.org/ereader/wp-content/uploads/sites/2/2020/12/Module-6-Hate-speech.pdf
https://www.mediadefence.org/ereader/wp-content/uploads/sites/2/2020/12/Module-6-Hate-speech.pdf
https://www.dsd.gov.za/index.php/17-children-services-directory
https://www.ccma.org.za/
http://www.cosatu.org.za/
https://saftu.org.za/
https://www.fhr.org.za/
https://legal-aid.co.za/
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Glossary 

This is a glossary of terms used in this book as well as terms and words found in court documents and used in legal 

proceedings. It is designed for use as a quick reference book and the meanings provided are intended to help reporters and 

sub-editors make court proceedings and judgments understandable to their audience. They are not exact dictionary 

definitions and the glossary is not exhaustive, but an attempt to cover most terms and words journalists are likely to come 
across while working on court stories. Words and phrases from Latin and other languages are in italics and literal translations 

of Latin terms are inside quotation marks 

.

A 
 

Abduction 
Unlawfully taking and/or detaining a minor out of the control of his or 

her custodian 

Absent heir 
Someone who will benefit from a will but cannot be found. 

Absolution from the instance 

A plea that can be made by a defendant before he or she gives any 
evidence. This plea argues that the plaintiff has failed to prove to the 

court that there is a case to answer, and that the court should throw 
the case out. 

Accessory before/after the fact 

A person who knows a crime will be or has been committed, but still 

helps the criminal before or after the crime. 

Accomplice 
A person who helps someone to commit a crime. 

Accrual system 

One of the possible ways to enter into a marriage contract. In this 
system, the goods that you own before you get married remain your 

property. The goods (your estate) that you collect or ‘accrue’ after 

marriage belong to both spouses equally. 

Accused 

A person charged with committing a crime.  

Acknowledgment of debt 
A signed agreement in writing that one person owes another person 

or company money. 

Acquittal 
A court’s finding at the end of a criminal trial that the accused is not 

guilty of the crimes with which they were charged. 

Actio quanti minoris 
An action brought by a buyer against a seller to have the price 

reduced because there is a latent (existing at the time of the sale but 

not obvious) defect in the goods bought. 

Actio redhibitoria 
An action by a seller to have a sale set aside (cancelled) because the 

defects in the item that was bought are so many that they make the 
sale worthless. 

Action 

In the legal world, another word for ‘lawsuit’. 

Acts of Parliament 
The laws of the country as passed by Parliament and signed by the 

President. 

Actus reus 
‘An illegal act’. To convict, the State has to prove that the accused 

knew the act was illegal and intended to commit it. 

Ad hoc 
Anything done or decided on a temporary basis to deal with a 

particular situation. 

Ad hominem 

An argument in court that attacks another person’s character. 

Ad idem 
‘Of the same mind’. This means two parties in a contract understand 

and agree what is being discussed. 

Ad lib 
To speak without preparing what you are going to say first: to speak 

‘off the cuff’. 

Adjudicator 
A person appointed to decide the rights and wrongs of a situation or 

case. It’s better to use the more precise terms judge, magistrate or 
commissioner, unless the hearing is formally named as an 

adjudication 

Admission 
In court reporting this term has three meanings: 

(1) when an accused person formally agrees they are guilty 

(admission of guilt); 
(2) where one party admits to the truth of an allegation made by 

another party; and  
(3) when a legal practitioner passes examinations and completes 

probation, and is allowed to practice a branch of the law (admitted to 
the Bar). 

Adversarial system 

The process of arguing a case where each party challenges and tests 

the arguments of the other and the presiding officer makes a ruling 
based on the arguments presented. 

Advocate 

A law practitioner who can appear in any court (unlike an attorney 
who needs special permission to appear in the High Court). There is 

a distinction between advocates who practice without a fidelity fund 
certificate (and whom members of the public cannot approach 

directly) and advocates who practice with a fidelity fund certificate 
and can be approached directly by members of the public. 

Affidavit 

A sworn statement made in the presence of a Commissioner of 
Oaths. 

Affirm 

US term for a higher court supporting a lower court’s decision. In 
South Africa we use ‘uphold’. 

Agent 

A person who has the authority to enter contracts on behalf of 

someone else as part of business practice. 

Aggravating (arguments, facts, factors, circumstances) 
Things that make a crime worse, a sentence heavier or a damages 

claim higher. 

Aiding  
Helping someone commit a crime. (Sometimes expressed as ‘aiding 

and abetting – but that second word is redundant.) 

Alibi 
A defence put forward by the accused to show they were elsewhere 
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when the crime was being committed. 

Alienate 

To take away property by legal process. 

Alleged 
Something claimed but not yet proved in court. Take care when 

using: See Section 11.12.  

Amendment 
The act of making changes to documents or laws, or the change 

itself 

Animus 
The intention, firmly formed, to do something. 

Animus iniuriandi 
The intention to cause hurt or harm to somebody by offending but 

not through a physical attack  

Annuity 
A sum of money payable every year. 

Ante-nuptial contract (often shortened to ANC)  

A contract between two people who intend to marry out of 
community of property, signed before they marry and setting out the 

terms of their marriage agreement including financial and property 
matters. 

Appeal 

A legal challenge from either side to challenge the judgment in a 
court case and to ask a higher court to make a different finding. 

Appellant 

The person who brings an appeal. 

Applicant / Application 
A person (the applicant) brings a formal request (an application) to 

a court where a case will be decided on the basis of written evidence 
in the form of affidavits, rather than oral witness evidence. 

Arbitration 

The process of settling a matter without going to court. Both sides 
agree to accept the decision of a third party. 

Arbitrator 

The person who adjudicates a dispute outside the court system. 

Arraign 

The legal process of bringing an accused to court. This is an archaic 
(out of date) term: do not use. 

Arrest 

To take someone into custody using the approved legal process. 

Arson 
The crime of unlawfully setting fire to property. 

Articled Clerk 

(see Candidate attorney) 

Assent 
When the President signs a Bill from Parliament into law, making it an 

Act of Parliament, or a Premier signs a Bill from the provincial 
legislature into law, making it an Act of the Provincial Legislature. 

Assessor 

Assessors are appointed by the Minister for Justice to sit with a 
magistrate or judge and help the presiding officer in a trial because of 

their specialist expertise. Assessors are often practicing or retired 
legal specialists, but lay assessors are permitted, especially in 

complex civil cases. 

Attach 
To take (seize) somebody’s goods or assets under the provisions of 

a court order. 

Attestation 

Signing as a witness to confirm that the signature of a person on a 

document is genuine. 

Attorney 

A legal practitioner who can appear in both lower and higher courts 

and who can be hired directly by the public. 

Attorney General 

The head of the Attorney General’s Office, which employs state 
attorneys. 

Attorney and own client costs 

Lawyers’ fees and related costs on a case: the exact amount charged 
by the attorney to the client. 

Auction 

Public sale at which goods or property are sold to the person offering 

the highest amount of money. 

Audi alteram partem 
‘Hearing both sides’. The basic legal practice of allowing each party 

to a dispute to present their side of the story. (Hearing all sides is 
also central to good journalism.) 

Autrefois acquit 
A defence which means the accused has already been acquitted of 
the crime and cannot be retried on the same grounds. This doctrine 

is known as ‘double jeopardy’ in the US. 

Autrefois convict 
A defence which means the accused has already been convicted of 

the same crime and therefore cannot be retried on the same grounds 
(also ‘double jeopardy’). 

 

B 
 

Bail 
Money paid to the state as a guarantee that an accused person, if 

temporarily released until their case is heard, will turn up for their 
court date. 

Bankruptcy 

The legal situation of being unable to pay off debts. 

Bar 
The legal institution represented by advocates or counsel. 

Barrister 

UK term for an advocate. Do not use in SA court reports. 

Battery 
Assault – so do not write ‘assault and battery’ 

Bench 

Literally, the raised platform on which judges or magistrates sit. Also 
a metaphor for the institution of being a judge or a magistrate: e.g. to 

be ‘appointed to the bench’ means ‘made a judge or magistrate’. 

Beneficiary 

A person who receives something as a benefit from someone else or 

from another person’s estate, e.g. someone who inherits from a will. 

Bestiality 

The scheduled offence of a human having sexual intercourse with an 
animal. 

Bill of Rights 

Contained in Chapter Two of the Constitution of South Africa, this 
protects the fundamental rights and freedoms of individuals, based 

on human dignity and equality. 

Boedelscheiding 
(‘Separation of goods’: Dutch). A court order that divides the joint 

estate of people married in community of property, but does not end 
to the marriage. It is rare today and was normally used to protect the 

wife where the husband was squandering the assets of a joint estate. 
Do not use the term: explain instead what the court order says. 
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Bona fides 
‘Good faith/honest intention’. Do not use in general news reports: 

rather say e.g. ‘The judge questioned X’s good faith in signing the 

contract’ 

Breach of contract 

Failure to act according to the terms and conditions of a contract. 

Breach of promise 
Failing to keep a promise to marry someone.  

Breakdown (of a marriage) 

One of the legally defined grounds for divorce: when the partners 
cannot agree and the relationship can no longer be sustained. 

Bribery 

Paying money to someone to gain an unfair advantage. 

Brief 

The instruction given by an attorney to an advocate to represent a 
client in a dispute. 

Burden of proof 

Court convention about who carries the responsibility for proving that 
allegations are true, and the standard of proof that is applied. 

Burglary/burglar 

The English term for the crime of breaking into a house at night and 
entering it with the intention of stealing. Use ‘robbery/ robber’ 

instead. 

By-laws 
Local laws passed by a city or town council dealing with the running 

of the municipality, e.g., where cars may or may not be parked. 
 

C 
 

Candidate attorney 

A person with a law degree who is undergoing a practical period of 
vocational training (called ‘doing articles’) in an attorney’s office. 

Canvassing 

Parties talking to each other in an attempt to settle a case. 

Cartel 
A trust or syndicate. The activities of a cartel become illegal when its 

activities restrict trade or create monopolies. 

Case Law 
A collection of all judgments handed down at the end of all court 

cases. The principles and interpretations set out in case law can 
provide a basis for judgments in future, similar cases. 

Cause 

A lawsuit or action. 

Caution 
The warning that must be given to a person facing possible criminal 

charges that they are not obliged to say anything without their lawyer 

being present and that anything they do say will be used in the case. 

Cautionary rule 
A patriarchal but long-established convention that judges should not 

take at face value the evidence of a female rape complainant or the 
evidence of a child, because these are likely to be unreliable. The 

current Sexual Offences Act severely restricts its application.  

Caveat emptor 
‘Let the buyer beware’. The principle that there is responsibility on 

buyers to take due care before they purchase anything.  

Caveat subscriptor 
‘Let the signer beware’. The principle that anybody signing a contract 

carries the responsibility to read the ‘small print’. 

 

Cede 
To give up something in return for something else, e.g. ‘To get an 

overdraft he had to cede his insurance policies to the bank.’ 

Certified copy 
Copy of a document that a Commissioner of Oaths (e.g. a police 

officer or lawyer) confirms with an official stamp and signature as a 
true and exact copy of the original. 

Chambers 

The offices used by judges, advocates or attorneys. 

Champerty 
The practice of lawyers taking a percentage of the settlement won by 

a party in court rather than charging set fees. It is widely used in the 

US. In South Africa, attorneys who comply with the Contingency Fees 
Act are entitled to take a percentage of the damages their client 

receives. Do not use without explanation. 

Charge sheet 
The details of an alleged offence. 

Child abuse 

Any action that breaches the rights of children in terms of Section 28 
of the Constitution: maltreatment, neglect, degradation, abuse, 

exploitative labour, work or services that are inappropriate for a child 
of that age or risk the child’s wellbeing, education, physical or mental 

health, or spiritual, moral or social development. Not limited to sexual 
abuse. 

Children’s courts 

Special courts within the Magistrate’s Court where the rights of 
children and problems relating to children are dealt with. 

Circuit court 

A travelling court. Because some towns do not have their own courts, 

the people and processes that make up a court travel to these places 
on a regular cycle during the year to hear cases. 

Circumstantial evidence 

Indirect evidence based on circumstances, not direct facts. 

Civil law 
The law relating to disputes between individuals. 

Clerk of the court 

The official in charge of a Magistrate’s Court who issues summonses. 

Codicil 
An addition to a legal document that changes its provisions. Most 

often used of wills. 

Coercion 
Being forced to do something. 

Collateral 

(1) Security demanded by a creditor, such as a mortgage bond over 
a house 

(2) In family law, also the term for a relative by descent, e.g. uncle, 
niece or cousin. 

Collective bargaining 

A process in which employers, employees and their representatives 
sit together as equals and enter into an agreement which is then 

binding on all parties. 

Collusion 

Two or more parties agreeing among themselves to mislead a third 
party by withholding facts for purposes of fraud or dishonesty. 

Commissioner of Oaths 

A person such as an attorney, advocate, bank manager or police 
officer empowered to administer an oath or sign an affidavit. 

Committal 

Sending a person to prison for a limited purpose such as contempt of 
court or awaiting trial, or sending a person into some other form of 
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restraint such as psychiatric supervision. 

Common law 

Law based on the ‘common-sense’ understanding of right and 

wrong, but refined over centuries by case law and precedent. English 

Common Law is one of the historic sources of South African law. 

‘Common law marriage’ 
Popular label for a situation where partners have not married by any 

formal legal process or religious ceremony, but live together as a 
married couple and are accepted by the community as such. Don’t 

use except in quoted speech as this situation is not formally 

recognised by South African marriage laws.  

Community of property 
Legally defined situation where the assets, earnings and liabilities of a 

married couple are merged during the marriage. 

Community service 
An alternative sentence for convicted criminals. Instead of sending 

them to jail, the court can instruct that they work for the good of the 
community. 

Complainant 

The person whose complaint results in a court case. 

Complaint 
The information given by the accuser (or aggrieved person) to the 

police, which forms the basis of the charge against the accused. 

Compromise 
The settlement of a disagreement by both parties dropping some of 

their original demands. 

Concealment 
Withholding information. 

Concurrent 

At the same time: e.g. ‘He was sentenced to six years for assault and 

three years for theft, to run concurrently’ means the person will sit in 
jail for a maximum of six years. 

Concurring judgment 

When the other judges hearing a case agree with the conclusion of 
the judge who is writing the judgment. 

Condition 

A provision of a ruling, arbitration or judgment. Conditions can be 

either spelt out (express) or implied. 

Condonation 
Permission from a court to bring a case after the cut-off date, or to 

have any non-compliance with the Rules of Court authorised. 

Confession 
An admission of guilt. 

Conflict of interest 

When a presiding officer has a private interest in, or relationship with, 
someone or something involved in a case and when the demands of 

one role could influence how they carry out the other. For example, a 

judge who is married to an accused person will be in a situation of 

conflict of interest if he tries that person’s case. 

Conjugal rights 
The patriarchal belief that it is the right of one marriage partner to 

have sex with the other. Current sexual offences laws in SA recognise 
that consent is required prior to intercourse and that rape can take 

place within a marriage. 

Consent paper 

The written agreement between divorcing spouses, setting out the 
terms of the divorce, e.g. costs, custody, property rights, 

maintenance and access to children. 

Consideration 
Any promise or act by one party in exchange for a promise or act by 

the other party. Since ‘consideration’ has other non-legal meanings 

too, don’t use; explain what was promised by whom in return for 
what. 

Consignment 

When a wholesaler or other supplier lets a trader have goods for no 
payment. The smaller trader acts as an agent, and does not pay the 

supplier until the goods are sold on to a third party. 

Consolidation of actions 
When two or more parties have the same complaint (action) against 

a third party their cases are heard together as one case. 

Conspiracy 

When multiple people plan together to commit a crime, or one 
person incites, instigates, commands or procures anyone else to 

commit a crime. 

Constitution 
The foundation and overriding set of principles of a country’s laws. 

Contempt of court 

The wilful (deliberate or uncaring) disregard for the processes, 

dignity, reputation or authority of the court. 

Contingent 

Depending on circumstances. 

Contract 
A voluntary agreement between two parties that is legally binding on 

those parties. 

Contumacious 
Defiant, especially defying lawful authority. Don’t use this old-

fashioned word unless you are quoting – and even then, explain it. 

Conveyance 
Registering fixed property in the deeds office. 

Copyright 

Legally defined as an intellectual property right that goes with works 

of creativity that are given material form. If you own copyright on 

something it is your intellectual property and you control who else 

can use it. 

Corporeals 
Physical objects you can touch and see, e.g. cars, land, houses. 

Corpus delicti 
‘Body of offence’. Everything that makes up the crime committed. 

Corpus iuris civilis 
‘Body of civil law’. 

Costs 

The money that someone who brings or defends a case in court may 
be ordered to pay to cover the expenses of the case 

Counsel 

Another term for an advocate. 

Count 
Another word for charge. 

Counter-claim 

When the defendant sets out what claim they have against the 
plaintiff. 

Court day 

A working day as defined in relation to court practice, usually from 
Monday to Friday between 9am and 1pm and 2pm and 4pm, except 

on public holidays. 

Court of first instance 

The first court to hear a case. 

Covenant 
A binding agreement. 
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Creditor 
A person to whom money is owed. 

Crime 

A violation of the law. 

Crime of aggression 
A United Nations-defined crime, where a person as leader or 

organiser takes part in, plans, or orders aggressive acts by one state 
against another. 

Crimen iniuria 

Damaging the dignity of a person and by so doing breaking the law: 
e.g. swearing, uttering racial slurs or committing indecent exposure. 

Crimes against humanity 

Any large-scale, systematic acts of persecution instigated or directed 

by any government or group against another group on political, 
religious racial, ethnic or gender grounds. 

Criminal 

A person who is convicted of a criminal offence. 

Criminal capacity 
Knowing right from wrong. 

Criminal law 

The law relating to order established by the State. 

Criminal Procedures Act 
The law setting out provisions for procedures and other matters 

related to criminal proceedings 

Criminal proceedings 
Steps taken by the State to give effect to criminal law. 

Criminal record 

A record of previous convictions. 

Cross-examination 
The process by which a witness’s main evidence is questioned by the 

other side. The purpose of cross-examination is to test the evidence 

and the witness’s credibility and to offer the court an alternative 

version. 

Culpable homicide 

Causing the death of another human being through neglect, 
carelessness or lack of foresight as opposed to setting out 

intentionally to kill them. Other legal regimes call this ‘manslaughter’.  

Culprit 
Person responsible for a crime. Do not use of people until after they 

have been convicted. 

Cur ad vult 
(Curia advisari vult:‘The court wishes to consider it’). The phrase 

normally appears as a notation at the foot of law reports showing 
that the court took time to deliberate before delivering its judgment. 

Curator ad litem 
An officer appointed by the court to act on behalf of someone who is 

being sued but is unable to act in their own legal capacity, e.g. a 

minor or mentally disabled person. 

Curator bonis 
Court-appointed officer looking after the property of people who can’t 

look after it themselves. 

Custody (of) 
The care, control and responsibility for children, documents or 

property. 

Custody (in) 

Locked up. 

Custom 
Tradition/social habits. 

 

Customary law 
Indigenous, legal practices developed over time through customs and 

tradition which are recognised by society. 

 

D 
 

Damages 

Financial compensation. 

Damnum emergens 
Actual monetary loss incurred in a breach of contract. 

De facto 
‘In fact or practice’ (as opposed to de jure – see below). For 
example, if a manager is frequently absent, and a secretary or 

assistant takes most of the decisions, that secretary could be ruled to 
be the de facto manager. Do not use in court reports unless quoting 

a lawyer or judge. Say: ‘The court decided that Mr. Khumalo was in 
practice (or in fact, or really) the manager of the business.’ 

De homine libero exhibendi 
A court order instructing the authorities to bring a prisoner to court 
and explain why the person should continue to be detained. The SA 

equivalent of the English rule of Habeas Corpus. Explain for readers. 

De jure 
‘In law’, as opposed to ‘in practice’ (see above). For example, Mr 
Khumalo may have been working as the de facto manager, but if the 

title of manager was held by his absent boss, that boss was the de 
jure manager. Do not use except when quoting and explain. 

Debt collectors 

People or agencies hired by creditors to recover debts. 

Debtor 
Someone named in a civil judgment as owing money. 

Deceit 

Fraud, cheating, lying or collusion to defraud someone else. 

Declaratory judgment 
A judgment that sets out the rights of the parties in civil cases 

without ordering anything else to be done. 

Decree nisi 
A temporary order which gives the party against whom the order is 

made time to tell the court why the order should not be made 
permanent. 

Deed of sale 

A document to record the sale of property. 

Deed of transfer 
A document to record the fact that a property has been bought and 

registered in the name of the new owner. 

Deeds office 

A provincial office where all documents recording the ownership and 
description of properties within the province are lodged. 

Defamation 

Publishing something about someone that could injure their 
reputation, with the intention to injure that reputation and without 

good reasons for doing so. SA has one unified defamation law 
covering both speech and writing; we do not use the UK categories 

of ‘libel’ and ‘slander’. 

Default judgment 
A judgment based on the evidence of one side only because the 

other party failed to appear in court. 

Defeating (obstructing) the ends of justice 
The crime of doing something that prevents justice from succeeding. 

Defendant 

Person being sued or charged. 



REPORTING THE COURTS  //  A Guide for South African Journalists  //  
 

107 

Deferral 
A delay. 

Deferred shares 

Shares in a company on which the payment of dividends is deferred 
for a fixed time or until the total dividends on ordinary shares reach a 

certain amount. 

Deliberate (verb) 
Discuss or weigh up the evidence towards a decision. Don’t confuse 

with ‘deliberate (adjective’ which means ‘intentional’. 

Delict 
A civil crime related to neglecting duties or responsibilities in a way 

that adds up to wrongdoing and damages someone’s personality, 

family or property.  

Delivery 
The physical transfer of possession to another. 

Dependant 

A person who relies upon another for financial support, usually a 
family member. 

Deponent 

The person who makes an affidavit or statement under oath. 

Deposition 
A sworn statement. 

Desertion 

Abandonment, e.g. of spouse, job, the army. 

Detention 
Holding someone in a prison or another authorised place such as a 

psychiatric observation ward. 

Diligence 
The legally defined duty to care 

Diligens pater familias 
A reasonable man; ‘a careful head of his household’. This is the 

idealised fictional person whose thinking the courts have customarily 

used as a yardstick when making decisions. It is a gendered yardstick 

which many jurists question.  

Diminished responsibility 
A plea or judgment that a person cannot be held responsible for their 

actions for clear, legally acceptable reasons. 

Direct evidence 
Immediate evidence, either oral or documentary, relating to a dispute. 

Directing order 

Usually referred to as a directive. A court order telling the recipient 

to either do something or stop doing something. 

Director of Public Prosecutions 
The highest authority and final decision-maker in national prosecution 

structures. 

Discharge 
Sending someone out (of court). An accused is discharged if the 

case against him or her is dismissed (see below). 

Discovery 
Exchange of documents between parties so that they can fully 

prepare for a case. 

Dismissal 
Getting rid of, or ending something. In court reporting, cases are 

dismissed when they have been inadequately put together and are 
thrown out of court. 

Dispute 

A disagreement between two or more parties. 

Dissenting opinion 
An opinion by one or more judges that disagrees in some respect 

with the majority decision of the other judges on the bench. 

Distribution 

In discussion of wills, the division of the personal estate of an 

intestate person (who has died without leaving a will) among their 
next of kin. 

District surgeon 

A doctor appointed by the State to a particular district to be in charge 

of specific tasks, e.g. post mortem examinations after suspicious 
deaths. 

Disturbing the peace 

The crime of disturbing another’s common-law right to a reasonable 
degree of peace and security. The actual crime often relates to noisy 

or nuisance-causing activities by neighbours, or in public spaces. 

Divorce 
The formal act of dissolving a marriage. 

Dock 

The designated seat in a criminal court for the accused. 

Docket 

The police file containing the information relating to a crime under 
investigation or before the court. 

Dolus 
This term describes the intention of an accused person at the time an 
alleged crime is committed. 

Dolus directus 
‘Direct intention’. The accused intended a certain act or result. 

Dolus eventualis/indirectus 
‘Indirect intention’. The accused could foresee the consequences of 

his illegal acts but chose to ignore them. 

Domestic relationship 
Relationship between people that is similar to marriage but not 

formalised by law. Sometimes used instead of ‘common-law 
marriage’ and can also include same-sex relationships. 

Domestic violence 

Sexual, physical, economic and emotional abuse of a spouse, partner 
or family member. 

Domicile 

A place of residence that is recognised legally as the permanent 
address 

Domicilium citandi et executandi 
The address where a person will accept documents served on them. 

Duress 

Undue influence or pressure put on a person. 
 

E 
 

Edictal citation 

The act of suing a person from a distance. Instead of issuing a 
summons on the person in the normal way, a court can direct that 

the summons be served by registered letter or by publication in a 
newspaper. 

Ejectment order 

A court order instructing a tenant to vacate or get out of premises 

they are renting. 

Emoluments attachment order 
An order compelling an employer to take an amount from an 

employee’s wages or salary at source to pay off a judgment debt. 
Sometimes incorrectly called a garnishee order. Do not use; explain 

that payments will be deducted from earnings. 
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Estate 
The assets and liabilities owned by someone who has died. The term 

can also mean the assets and liabilities of a couple married in 

community of property. 

Estate duty 

Tax paid on an estate before final distribution is made. 

Estoppel 
A rule of evidence that says that if someone has previously asserted 

something on the record, or implied that they assert it by their 
specific or general behaviour, they cannot now deny it. 

Estreated 

When bail conditions are broken and the money paid as surety 

becomes the property of the State. 

Eviction order 
An order granted by a court to a landlord ordering the sheriff to 

legally evict a tenant from a property. 

Evidence 
Oral or written testimony presented in court. 

Ex gratia 
‘As a favour’. Something that is paid out of kindness not because 
there is a legal right to it. 

Ex officio 
‘By virtue of the office’. A person who enjoys certain powers by virtue 
of holding a particular position. 

Ex parte (application) 

Applications that may be brought and heard by the court without 
notice to the other party implicated in the application. This is usually 

the case in instances where the applicant is seeking an interdict to 
prevent harm.. 

Ex post facto 
‘After the fact’. Knowledge that is acquired after the action has taken 

place. 

Examination in chief 
The main evidence of each witness, presented before cross 

examination. 

Exception 
In a civil case, it is possible to apply for an exception – for the case 

to be set aside – if it can be demonstrated that the case is not about 
any wrong act for which a legal remedy exists. 

Executable assets 

Goods that can be sold to settle a debt. 

Execution 
The enforcement or carrying out of a judgment or sentence. 

Executor 

The person named to carry out the conditions of a will. They are the 

personal representative of the deceased (the testator). In an 
intestate estate (where someone dies without having made a will), 

the executor is appointed by the family of the deceased and is 
responsible for managing the estate of the deceased 

Exhibit 

An item of evidence (an object or document) to be displayed in 
court. 

Expert witness(es) 

Witnesses called not because they know about the specifics of the 
case but because they have specialist knowledge of a relevant area 

such as forensics, fingerprints or handwriting. 

Expropriation 

The forcible purchase or seizure of land (often by the State). 

Extenuating circumstances 
Circumstances relating to the crime or the accused, described as part 

of the defence’s submissions to the court to argue that the crime is 

less serious or the sentence should be less severe. The opposite of 

aggravating circumstances. 

Extortion 
Obtaining money or favours through threats. 

Extradition 

When a country hands over a person to another country to allow 
them to face trial. 

 

F 
 

Fair comment 
One possible defence in a defamation action. The defendant argues 

that the comment was an honest one to make and was substantially 
based on fact. 

False imprisonment 

Putting someone in jail on legally unsound or untrue grounds. 

Family advocate 
A legal officer appointed by the Department of Justice to protect the 

rights and interests of children. 

Family court 
A special court to deal with family matters. 

Felony 

English law term for a crime. Do not use in SA court reporting. 

Fiction 
A legal term meaning something a court takes for granted, even 

though it may not have happened, to allow the court to deal with the 

matter. Courts use ‘fictions’ the same way scientists use hypotheses: 
to give them a basis for assuming jurisdiction or modifying rules. 

Fictions prevent a court’s actions being too narrowly constrained by 
limited facts. 

Fidei commissum 
The successive right to the same property. For example, a person 
leaves a house to their daughter on condition that upon the 

daughter’s death, the house is passed on to her eldest child. 

Fiduciary relationship 
A relationship, assumed by the law to be based on trust, between 

one person and another doing business on their behalf. For example, 
someone selling a house has a fiduciary relationship with the estate 

agent conducting the sale. 

Fixtures 
Property in or on a house or land which, though movable, cannot by 

law be taken away by the seller when the house is sold, e.g. light 
fittings, pool pumps. 

Forbidden degrees 

Degrees of relationship within which marriage is prohibited. For 

example, a sister cannot marry her brother; a father cannot marry his 

own daughter. 

Foreclosure 

A bank taking possession of a property bought with a bond because 
the borrower has defaulted on the bond repayments. 

Forfeit (verb) 

To give something up. 

Forfeiture of benefits 
When the judge in a divorce settlement orders the assets of the 

marriage to be divided up unequally. A judge will do this when they 
believe that equitable dissolution (equal shares) will benefit one party 

in a way that is not deserved. Such an order can be made whether 
the marriage was in or out of community of property. Don’t interpret 

this as a finding of ‘guilt’; it’s simply about the fairness of dividing up 
assets. 
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Forgery 
The criminal act of faking documents and signatures, or intentionally 

creating deceptive works of art not by the artist named. 

Fraud 
The crime of intentionally misleading someone or misrepresenting 

information to them so that they suffer – or risk suffering – a loss 
because of the deceit. 

Freehold 

Land that is bought and may be resold by the buyer. 

Friendly action 
Lawsuit brought by arrangement between parties to get a point 

settled. 

 

G 
 

Garnishee order 

A term often used incorrectly for a court order attaching part of the 
salary of a debtor until the monies owed are paid off. Do not use and 

see Emoluments attachment order above. 

Grounds 
Reasons or basis for a decision. 

Guarantee 

A promise (often from a manufacturer) that an item actually does 

what it is supposed to. Often used more broadly for other promises 
about assured results. 

Guardian 

An adult appointed to take care of (and usually assume legal 
responsibility for) someone under the age of 18. 

Guardian’s Fund 

All funds of minors, insane persons, unborn heirs, absent persons 
and persons whose identities are not known, are paid into the 

Guardian’s Fund, which the Master of the High Court administers on 
their behalf. 

 

H 
 

Habeas corpus 
UK legal term for the right to be released or a request in court for 

this right to be granted. Do not use in SA court reports (see De 
homine libero above). 

Harassment 

Bullying, threats, unwanted interactions or intimidation that create 
ongoing distress for the target 

Heads of argument 

A document summing up the main points of evidence and law that a 
lawyer will cover in their closing arguments. Both sides submit a copy 

of their heads of argument to the presiding officer in advance. 

Hearsay evidence 
Evidence that is merely a report of what a third party told the 

witness, when that third party is not available to confirm or deny 
what was said. Usually not accepted by courts. 

Heir 

The person who inherits from the estate of a deceased person. 

High Court 

South African senior court that hears cases too serious or complex 
for a Magistrate’s Court, as well as appeals from the Magistrate’s and 

other lower courts. 

Hire purchase 
System of purchase where a buyer pays the seller for goods by 

instalments. The law assumes that the buyer does not own the 

goods until the final instalment is paid. Until then, they are defined as 

merely hiring the goods. 

Homicide 
The killing of a human being. If this is lawful (e.g. in self-defence) it is 

known as justifiable homicide. If it is unlawful, it could be culpable 

homicide (unintentional) or murder (deliberate). 

Hostile witness 

A witness called by one side of a case who does not wish to assist 
that side. 

Housebreaking 

Forcing an entry into a property or premises with the intention of 
committing a crime inside. 

Household necessities 

Those goods and services judged so essential to running a 
household that the partner responsible for maintaining the household 

and caring for the family is allowed to run up debts in the other 

partner’s name to buy them. For example, a wife could buy food on 
credit to feed her children and the husband would be legally liable to 

pay these debts. 
 

I 
 

Identification parade 
A line-up of a group of people similar in appearance, where a witness 

is asked to point out the alleged perpetrator. 

Illegal 
An act directly forbidden by law. 

‘Illegitimate’ or ‘illegal’ (person) 

Do not use these terms to describe human beings. Only acts can be 

illegitimate or illegal.  

Immovables 
Fixed property such as land or houses. Opposite of movables. 

Impediment (e.g. to marriage) 

Something that restricts or hampers an action. An impediment to 
marriage might be that one or both parties are under the age of 

consent. 

In absentia 
When a legal process continues despite the fact that a party or 

parties (e.g. the accused) are not in court. 

In camera 
‘In a closed chamber’. Description of evidence given or a hearing 

taking place in private. The judge decides who may attend and what, 
if anything, may be reported. 

In curia 
‘In open court’. 

In flagrante delicto 
To be caught in the act, or red-handed. 

In forma pauperis 
‘As if they were destitute’. This ruling allows someone to sue without 
being held liable for costs, because the court is making the legal 

assumption that the person has no means of paying. 

In loco parentis 
‘In the parent’s place’. The term for the legal guardian of a minor. 

In re 
‘In the matter of’; regarding; in this case. 

In rem 
An order about a matter (res: Latin = thing) of principle rather than 
against a specific person. The order can then be enforced against all 

instances of this kind, not just in the single case that has been ruled 
on. 
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In situ 
Something is in situ if it is in the place where it was found or put. 

Incapacitated 

Lacking the ability to sue or be sued in a civil matter or to understand 
the charges put against them in a criminal case. 

Incest 

The crime of sexual intercourse between persons within the 
prohibited degrees of relationship (see above). 

Inchoate 

A process that has begun but is not complete. 

Incitement 
The crime of stirring up or provoking, e.g. a riot. 

Incorporeal 

Something that cannot be seen or touched, e.g. a legal right. 

Incriminate 

To make someone look as if they are to blame, or to involve them in 
guilt. 

Indemnify 

To make good a loss suffered by a person as a result of the act or 
default of another. 

Indemnity 

Protection, specifically protection from the legal or financial 
consequences of actions. 

Indictment 

A document containing formal criminal accusations. 

Informer 
A person who provides information to the police for reward or other 

motive. 

Injunction 
A court order to do something or stop doing something. 

Innuendo 

A hint or suggestion that something is the case without explicitly 
saying it. 

Inquest 

Court inquiry into the causes of a suspected unnatural death. 

Inquisitorial 
Proceedings such as commissions of inquiry set up to assemble 

information, not to determine innocence or guilt. 

In session 

Means a court is sitting. Be careful how you use the word 
‘proceeding’. This means that a case is still being argued or 

deliberated upon, but the court may not actually be in session, 
because the case has been postponed. 

Insanity 

A mental disorder that makes someone incapable of understanding 
what they are doing. Can be used as a plea. 

Insolvency 

The state of being unable to pay debts because what is owed is 
greater than what the insolvent person earns or owns. 

Inspection in loco 

Court inspection of a place that is relevant to a particular case. 

Instigation 
Incitement or encouragement to commit a crime. 

Instrument 

A document containing proof that a legal act has been performed or 
undertaken, e.g. issuing a cheque. 

Intention 

In law, a clearly formed aim to do something. 

Intention to defend 
A standard response to a summons. It notifies the plaintiff that the 

defendant intends to fight the case in court, thereby preventing the 

plaintiff from obtaining a default judgment. 

Inter alia 
‘Among others/other things’. 

Inter vivos 
‘Between living persons’. A term used in wills when, e.g. an estate is 

to be divided up among those of the named beneficiaries who are 
still alive. 

Interdict 

An order of the court to enforce someone’s legal rights 

Interim order 

A court order that is only effective for a limited time. 

Interpleader 
If one person is sued by two different people over property. The 

person being sued may demand that the two claimants have their 
claims to the property legally tested, so that only one can sue him. 

Intestate 

Having died without a valid will. 

Intra vires 
‘Within the powers’. Something is legal if the person or body doing it 

is acting within their legally defined powers, e.g. Parliament acts intra 
vires when it makes laws. 

Ipso facto 
Something obvious or true because of a fact that has already been 
presented. 

Irrebuttable (presumption of law) 

A legal assumption that cannot be contradicted by any other law or 
even by fact, e.g. a child under eight cannot be guilty of any offence. 

 

J 
 

Jeopardy 
Danger. 

Joinder 

When two parties have similar cases against a third person, the cases 
can be combined and are then heard as a single case. 

Judge 

The presiding officer in a High Court, Supreme Court of Appeal or the 
Constitutional Court. 

Judgment 

The decision by a magistrate or judge on the case before them. This 
spelling of judgment is used throughout the handbook although the 

word may be spelt correctly as both judgment and judgement, with 

no distinction between the two versions of the word. 

Junior counsel 
A junior advocate. 

Jurisdiction 

The competence of a court to hear and determine an issue between 
parties. A court may have limitations on its jurisdiction due to the 

subject matter of the case, the amount in dispute, the territory in 
which alleged acts were committed, and/or the identity or status of 

parties involved in the case. There is a much looser, popular, usage 
of ‘jurisdiction’ to simply refer to powers, but in law the term is used 

very precisely. 

Juristic person 
A legal person: a body that is defined as having the same rights and 

responsibilities as a person for the purposes of legal action. The law 
often sets out whether a company or government department is a 



REPORTING THE COURTS  //  A Guide for South African Journalists  //  
 

111 

‘juristic person’. 

Jury 

In legal systems outside South Africa, a group of citizens called 

together by the State and instructed (guided) by a judge to decide 

on cases and sentences. SA does not use the jury system. 

Juvenile 
Under 18. Can be used as a noun or an adjective. 

Juvenile offender 

Youth under the age of 18 found guilty of criminal behaviour. 
 

K 
 

Kidnap 

To take away and hold someone against his/her will. Often 

kidnapping is accompanied by a demand for ransom: that money is 
paid before the person is released. 

Kin 

A relation by blood. 

Knock-for-knock agreement 
An insurance practice relating to vehicle accidents, where the 

insurance company of each party pays only the costs incurred by its 

own client. 
 

L 
 

Landlord 
The owner of a property that is rented to another. 

Larceny 

The old English law crime of theft. Don’t use. 

Latent defect 
A fault in a sold item that is not immediately apparent. 

Law report 

With lower-case first letters, a report of a court case and judgment, 

published in a specialist journal so that it can be referred to by other 
legal practitioners. Capitalised (e.g. SA Law Report), the name of 

such a journal. 

Leading questions 
Questions that suggest the answer they want: for example ‘You are 

the killer, aren’t you?’ 

Lease 
A contract determining the period and cost for the use of someone 

else’s property. 

Legacy 
A gift of goods to someone, stated in a will: an inheritance. 

Legal remedy 

What the court can do to help a plaintiff, e.g. if you lose your job, the 

legal remedy would be to ask the court to have you re-instated or 

paid compensation. 

Lessee 
A person who, by agreement, rents the property of another. 

Lessor 

The owner of property that is rented. 

Lethal force 
Force that kills. 

Letters of executorship 

The document of authority issued to the executor of a deceased 

estate by the Master of the High Court. 

Lex Talionis 
An ancient legal principle, found in both the Bible and Roman law, 

which is the same as ‘an eye for an eye; a tooth for a tooth’. In other 

words, the penalty should exactly match the injury suffered. 

Liability 
A person’s accountability for their conduct both in criminal and civil 

matters. 

Libel 
In UK law, the written form of defamation. When reporting SA 

defamation cases, do not use. 

Lien 
The right to hold on to property until payment is made for work done 

on it, e.g. a garage has a lien over your car until you pay for your 

repairs. 

Liquidation 
The closing of a business and the sale of all its assets to pay 

creditors. 

Liquidator 
A person appointed to close a company and sell its assets to pay 

debts. 

Litigants 
The people contesting both sides of a civil case. 

Litigate 

To start and carry on a lawsuit in court. Somebody who makes a 
habit of doing this can be described as litigious. 

Locus standi 
The right to appear and bring a dispute to the court, e.g. insane 
persons do not have locus standi in court. 

Lucrum cessans 
‘The profit is forfeited’. 

 

M 
 

Magistrate 

The presiding officer in a lower court. 

Magistrate’s Court 
The lower court, both district and regional. 

 Magistrates Commission 

The organisation that appoints, controls and disciplines magistrates. 

Maintenance 

Money the court orders to be paid to an ex-spouse and dependants 
after a divorce, or to the mother of a man’s children even if the pair 

are not formally married, to cover their living costs. Popularly called 

‘papgeld’. 

Maintenance Court 
A Magistrate’s Court set up to ensure that someone court-ordered to 

make maintenance payments does so in full on a monthly basis. 

Majority 
The legal age of consent. When a person reaches 18 they become a 

major (adult) and can enter into legal agreements without the 
assistance of a guardian. 

Majority opinion/decision 

The term used for the ruling agreed on by the larger number if there 
is disagreement between judges. 

Mala fides 
‘Bad faith’. Where a person knowingly acts dishonourably, causing 
damage or loss to another party, e.g. when a used-car salesman 

knowingly sells a car with faulty brakes which causes a fatal 
accident.Like intention (mens rea) in criminal cases, mala fides is 
often essential to find liability in civil cases. 
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Malice 
Ill will, spite, evil motive. Intentionally committing a wrongful act 

without just cause. 

Malicious damage 
The crime of intentionally and illegally damaging someone else’s 

property. 
 
Mandate 

An official order or instruction to do something on behalf of someone 
else. 

Manslaughter 

UK term for culpable homicide (unintentional killing). Do not use 

when reporting on SA cases. 

Maritime law 
Law relating to shipping and the seas. 

Marriage 

In SA law, the formal union (religious or civil) of two partners to 
found a family unit. Under customary and Muslim law, the union may 

include more than one wife; this legislation is currently in process of 
change. 

Martial law 

Law imposed by the army on a country after a military coup, or the 
general application of military law in times of war or national 

emergency. 

Master of the High Court 
The official who supervises the administration of deceased estates 

and acts as the guardian of minors in respect of their property. 

Matrimonial property regime 
The marriage system the parties agree on, e.g. out of community of 

property/ in community of property /subject to the accrual system. 

Mea culpa 

‘My fault’. An acknowledgment of your fault or error. 

Measure of damages 
When a court has to award compensation it follows a set process by 

taking certain factors into consideration. 

Mens rea 
Intention (to commit a crime). 

Mercantile law 

Law relating to trade and business. 

Merits 
Usually refers to the strength of a case. 

Messenger of the court 

An official of the Magistrate’s Court who has an administrative 
function. 

Minor 

A person under the age of 18, who cannot enter into contracts 
without assistance from a guardian. 

Miscarriage of justice 

Justice was not seen to be done. 

Misrepresentation 
To present facts in a (dishonest/exaggerated/inaccurate) way to 

persuade another party to act on those facts to their loss. 

Mitigation 

The reduction of harmful effects. Arguments in mitigation can 

include extenuating circumstances (see above). 

Modus operandi 
‘Method of operating’. Criminals can sometimes be identified because 

they use the same modus operandi in successive crimes. But it’s 
better to explain this than hit your readers with Latin. 

Modus vivendi 
‘Way of living’. An arrangement where parties in conflict can live 

together peacefully. 

Moot point 
A point that is still under discussion or being argued. It could also be 

a point on which agreement is never reached. 

Mortgage bond 
Money borrowed to buy a house, against the value of that house. 

Motion 

Oral application to a presiding official for a ruling or order. 

Motion court 
Legal session to settle civil cases. 

Motion roll 

List of the cases to be heard by the judge during a motion court 

session. 

Murder 
The unlawful, intentional killing of another human. 

Mutatis mutandis 
‘The things that need changing having been changed’. Precedents 
arise from specific cases. But they can be applied to other cases, 

allowing for the differences in detail. Mutatis mutandis is the phrase 
used to cover this allowing for differences. 

 

N 
 

Natural justice 

Principles of justice derived from an intuitive understanding of what is 
fair, e.g. that people must be told what the charges against them are, 

that people must be given a chance to defend themselves and so on 

Natural person 
A human being. A natural person is not always a juristic person – a 

mentally incapacitated accident victim is still a natural person, and 
entitled to all the rights of every other human being. But they may 

not be a juristic person as they lack the ability to take decisions 
about their life. 

Necessities 

Those things essential to a specific context. This is a general term, 
but courts are concerned with the definition of necessities in different 

contexts when, e.g., they are deciding on divorce settlements or 
damages. 

Negligence 

The failure to act when the ‘reasonable person’ would have acted. 

Negotiable instrument 
A legal document such as a cheque, promissory note or bill of 

exchange that can legally be transferred between parties. An 

instrument can be made non-negotiable, either by court ruling or, 
e.g., by crossing a cheque. 

Nemo iudex in sua causa 
‘No person may be a judge in his own matter’. 

Non compos mentis 
‘Not of sound mind’. Mentally disabled or out of your senses by 

reason of, for example, drink or drugs. 

Notarial deed 
A document drafted by a notary. 

Notary 

A person qualified to draft specific agreements and contracts, such as 
ante-nuptial contracts. 

Nuisance 

Unlawful interference with another’s use or enjoyment of their 
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property. 

Nulla bona 
‘No goods’. When there are no assets that the sheriff can take and 

sell to settle unpaid debts. 

 

O 
 

Oath 
Promise before your deity; in court, that you will tell the truth. Non-

believers swear an affirmation. 

Obiter dictum 
‘Said in passing’. A remark made by a judge while reading their 
judgment that is not part of, or essential to, the judgment, but merely 

an aside. 

Obligation 
Legal tie between two or more persons or a duty owed by one 

person to another. 

Occupation 
(1) The actual possession of property or use of something.  

(2) A person’s job or way of earning a living. 

Offence 
Any public wrong punishable under criminal law. 

On all fours 

Legal jargon meaning that one case is similar to a previous case in all 
important respects of facts or findings. Used when lawyers argue that 

the judge must follow an existing judgment. 

Onus 

The burden of proof. 

Option 
The right to buy property if desired within a certain time. 

Oral submission 

Spoken evidence. 

Ordinances 
Laws made at provincial level. 

Out of court settlement 

Before a case starts or before it is completed, the parties agree to 
resolve the dispute without the help of the court. 

Overrule 

When a higher court puts its own judgment in place of an earlier 
judgment. 

Ownership 

The right to exclusive enjoyment of a thing. 
 

P 
 

Pact 

Agreement, promise. 

Pari passu 
‘With equal step’. Creditors are paid at the same time and without 

favouritism. 

Particulars of claim 
In civil cases, a document, usually drafted by a lawyer, setting out 

what it is the plaintiff wants. 

Party-and-party costs 
These are the legal costs that are determined by a tariff covering 

what the fee is for certain items, e.g. telephone calls or attending 
court. 

Passing-off 

Selling goods or services or carrying on business in such a way that 

the public is misled about the identity of the business or the goods. 
For example, selling sports shoes bearing a forged Nike logo. This is 

illegal under intellectual property laws (see Copyright). 

Patent 
Protection of a commercial idea by registering it with the Registrar of 

Patents, Designs, Trademarks and Copyrights in Pretoria. 

Patent defect 
An easily identifiable flaw or defect. Opposite of latent defect (see 

above). 

Patrimony 

In legal terms, property inherited from a male ancestor. More 
generally, inheritance. 

Peace officer 

A person designated by the justice minister to keep the peace 
through enforcing the law. If ‘police officer’ is equally accurate, use 

that better known term instead. 

Pending 
Still going on. 

Perjury 

The crime of giving an intentionally false statement under oath. 

Perpetrator 
The person who commits a crime. Do not use unless and until 

someone is convicted. 

Persona non grata 
‘Person not in favour’. Someone who is not welcome or is 

unacceptable. 

Personal right 
A right a person gets in his individual capacity only. 

Persuasive authority 

An influential decision, authority or obiter dictum that may be used to 

persuade the court to decide a matter in a particular way. 

Petition 
A formal written request, e.g. to the court, to grant a certain order. 

Plaintiff 

Someone who brings a civil law suit. 

Plea 
Response or answer to a charge or a particulars of claim. 

Plead 

(1) To allege something in a cause 
(2) To make a plea 

(3) To argue a case in court. 

Pleadings 
The documents filed in a civil case containing the facts of the case. 

Pledge 

The act of providing or pawning an article as security against a short-

term loan. 

Possession 

Having physical control of something. 

Post mortem 
‘After death’. Referring to the medical examination ordered by a 

magistrate to determine the cause of death of a person. 

Postponement 
Arranging for something to take place at a later time. 

Power of Attorney 

A document appointing someone else as your agent to perform 

certain acts which you would normally do. If the scope of the acts is 
unlimited, this is known as General Power of Attorney, while if the 

acts are restricted, this is known as a Special Power of Attorney. 
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Precedent 
An authoritative example of a process or a decision; a rule for future 

guidance. 

Pre-emption 
The right to make an advance purchase (e.g. of shares), or take 

advance action before others know about a situation. Courts may 
make a pre-emptive order to stop someone doing something before 

the activity has even begun. 

Preference shares 
Shares with a fixed annual dividend or amount. 

Prejudicial 

Likely to bias or damage. 

Prerogative 

Special and exclusive right. 

Prescription 
Civil cases must be brought to court within a specified period of time. 

Once that time has elapsed, the case may no longer be brought. 

Courts say the time has prescribed. 

Presiding officer 
Judge, magistrate, commissioner or chief. 

Presumption 

Assumption or a deduction that there are grounds for believing 
something. 

Prima facie 

On first appearance or ‘on the face of it’. Indicates how something 
looks before further and more detailed investigation and may be used 

in court in a request for further investigation. 

Privilege 
Circumstances that legally protect an act or statement. Conversations 

between lawyer and client are privileged to remain confidential; 
statements made in open court are privileged to be published even if 

in other circumstances they might be considered defamatory. 

Pro Bono 
Legal services offered free to worthy causes or clients. 

Pro Deo 
A term used to refer to a private advocate appointed and paid for by 

the State to defend someone who faces a serious charge such as 
murder, and cannot afford to pay for his or her own legal defence. 

Pro non scripto 
‘As if it were not written’. When the court can ignore certain clauses 
in a contract or take them as if they had not been written in the first 

place. 

Probate 
(1) Certificate granted when a will has been proved and registered in 

the Master’s Office of the High Court 
(2) Action commenced when the validity of a will is disputed. 

Probation 

Court order putting an offender (someone who has been found 
guilty) under the supervision of a probation officer for a period of 

from one to three years instead of sending that person to jail. 
Probation can also be applied in place of part of a prison sentence, 

or following some other punishment. 

Probation officer 
Officials working for the departments of justice and correctional 

services to supervise the integration of convicted criminals back into 

society and ensure that they keep to the terms of their probation. 

Procurement 
The crime of enticing or entrapping someone to become a prostitute. 

Archaic, do not use in reports; describe what happened. 

Promissory note 

An unconditional, written, signed promise to pay a certain sum of 

money to a specified person on demand or sometime in the future. 

Proof 
Confirmation or evidence that supports the facts. 

Property 

Any thing capable of being owned. 

Provocation 
Acts or words, such as insults or teasing, likely to cause a 

‘reasonable person’ to lose control of themselves. 

Proxy 
Written permission to vote, speak, or sit on a body in the place of 

someone who cannot be present. 

Public interest 

If proved along with truth, this is a defence to a claim for defamation. 
It means society was in some way better off by knowing the 

information or reading the comment, or would have been worse off if 
it had not been published. 

Public Protector 

A constitutional officer investigating any claim of misconduct, 
impropriety or maladministration by the State at any level of 

government. 

Puisne 
Younger, later-born or junior, e.g. ordinary judges may be legally 

referred to as puisne judges. Archaic. Do not use in news-writing. 

Pupil advocate 
A trainee advocate who learns the practical aspects of the job by 

working as an apprentice for a period of time before writing a final 
exam, after which they may practice. This period is called pupilage. 

Putative father 

The man believed to be the father of a child born outside a formal 

marriage, or alleged to be so in maintenance proceedings. 

Putative marriage 
A marriage that was null and void from the start for any one of many 

legal reasons, but which still has certain legal consequences because 
one or both of the parties married in good faith. 

 

Q 
 

Quantum of damages 

Determining what the sum of money is that may be claimed. 

Quash 
To annul or set aside. 

Queen’s Counsel 

British senior barrister, known as a QC, equivalent to a Senior 

Counsel (SC) in South Africa. Do not use when describing SA 
lawyers in SA cases. 

Quid pro quo 
‘Something for something’. Compensation or consideration. 
 

R 

 
Ratio decidendi 
‘The reason for deciding’. The principle upon which a case is decided. 

Real right 

A right relating to property that can be legally asserted against 

anyone interfering with it. 

Reasonable doubt 

The kind of doubt that might legitimately be held by a ‘reasonable 

person’ (see below). Reasonable doubt, defined in this way – and 
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not any and every conceivable doubt – is what a judge weighs when 

deciding a case. 

Reasonable man (see also Diligens pater familias above) 
The fictional yardstick for legal judgments: would a reasonable person 

have acted in this way or foreseen these consequences? 

Rebut 
To argue against. Avoid using in reports; too many people assume it 

means the same as refute (see below). 

Rebutting evidence 
Evidence given to disprove or counteract or argue against previous 

evidence. 

Rebuttable presumption of death 

After a period of seven years, a person who has disappeared in 
strange circumstances is assumed to be dead, unless evidence can 

be brought forward to contest this assumption. 

Rebuttable presumption of law 
Law may be displaced by evidence to the contrary, such as a 

presumption of innocence or sanity. 

Reception order 
An order issued by a magistrate for a mentally ill person to be held in 

a psychiatric institution. 

Records 
Documents of completed court proceedings. 

Redemption 

Buying back property that has been subject to a mortgage or charge. 

Redress 
Compensation. 

Refute 

To prove that an argument is false. 

Registrar of Deeds 
The official who manages the safekeeping of all deeds to fixed 

property. There is one in every provincial division of the High Court. 

Registrar of the High Court 

The High Court official who attends to the running of the court. 

Regulations 
Practical instructions about the application of Acts of Parliament. 

Rehabilitative justice 

Sentencing regime that aims to bring someone convicted of a crime 
back as a constructive participant in society  

Rejoinder 

The response by a defendant to the plaintiff’s replication. 

Remand 
When cases are postponed, accused people are remanded: either 

remanded on bail (set free against a surety) to await trial, or 

remanded in custody (jailed) to await trial. Never use the word 

‘remanded’ alone in a report. 

Remedy 
Legal help or relief sought by a plaintiff. 

Remission 

Cutting the length or severity of a sentence. 

Replication 
The response of the plaintiff to the defendant’s reply to the plaintiff’s 

original claim. 

Representative 
Someone duly authorised to act on behalf of another person. 

Repugnancy clause 

A culturally biased colonial provision that barred customary laws 
whose terms ‘shocked or disgusted’ the authorities.  

Repugnant 
Revolting, unacceptable, undesirable. 

Res iudicata 
‘Decided case’. When an issue that has been adjudicated upon by a 
competent court cannot be re-opened between the same parties 

except through an appeal or new trial. 

Rescinding (of an order) 
Cancelling or annulling the order. 

Rescission 

The cancellation of a contract, order or ruling and the return of the 
parties to the positions they would have been in if it had never been 

made. The term also describes the situation when a court alters or 

amends its own judgment on the basis that it erroneously granted an 
order or there was an error in the judgment. A court will only rescind 

an order under the most exceptional circumstances. 

Respondent 
Party against whom any application or appeal is filed. 

Restitution in integrum 

A court order that places a person in the same financial position as 
he was before the wrong was committed against him. 

Restorative justice 

Sentencing regime that gives a criminal the opportunity to make 
amends to those they have hurt 

Retributive justice 

The older concept of sentencing as simply deciding on a punishment 
befitting the crime with no thought of rehabilitation. 

Reverse 

To overrule a judgment and turn it into its opposite on appeal. 

Review 
When a higher court checks the decision of a lower court to make 

sure the correct procedures were followed and the correct 

conclusions arrived at. 

Revocation 
A person recalling or withdrawing a grant, deed, will or consent they 

have issued. 

Rider 
An addition to a legal judgment as explanation, qualification or 

commentary on something, but without any legal effect. Most often 
added by juries to verdicts in countries that use a jury system. 

Right 

The freedom to act or not act, or to possess something, or to 
exercise some capacity (such as speaking freely) in such a way that 

it is protected by law. If you have the freedom to do something, 
nobody can stop you from doing it; likewise if you have the right to 

possess something, it cannot be taken away from you. This describes 

a position where rights are absolute (completely unrestricted) – but 
legal systems often modify some rights to ensure they do not 

interfere with other rights.  

Right of appearance 
Right of attorneys to appear in particular courts – for instance, an 

attorney may not appear in the High Court unless they have right of 
appearance.  

Robbery 

The crime of stealing another’s property by force. 

Roll (Court Roll) 

The diary/timetable of court cases.  

Rules: 

• Rule 21 (Motion Roll): High Court rule whereby a party can 

apply to court for an order compelling the other party to disclose 
further particulars or for the court to dismiss the action or strike 

out the defence, whichever is applicable. 
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• Rule 43 (Motion Roll): High Court rule in matrimonial matters 
allowing a spouse to seek relief through a court order for 

maintenance while the court action is pending, a contribution 

towards costs of the action, interim custody of a child or interim 

access to a child. 

• Rule 53 (Motion Roll): Notice of motion calling for a decision or 
proceedings of a lower court or tribunal to be reviewed by a High 

Court. 

Note: These are the most common rules cited during day-to-day 
court proceedings. Consult a lawyer about the meaning of other 
rules. 

Rule nisi 
A temporary order. If the person against whom it is made does not 

oppose it before the return date, the order becomes permanent. 

Rule of law 
A constitutional regime in which fair laws exist, are respected and are 

justly implemented; where no person can be punished without being 
heard and all people are treated equally by the law. 

 

S 
 

Sabotage 

The crime of deliberately damaging State property or disrupting 
public services or the functioning of government or security forces. 

Strikes within the terms of the labour laws are not crimes under the 
sabotage laws. 

Sale in execution 

A sale that occurs after a court order giving the sheriff the right to 
seize property, which is then sold at a public auction to pay 

outstanding debts. 

Search and seizure 
The process of police or the prosecuting authority, supported by a 

valid court order, entering property to look for and carry away 

evidence that can be used in a subsequent trial. 

Sedition 

The crime of speech or action designed to undermine the authority of 

the State and endanger public order.  

Senior Counsel (S.C.) 
After having practiced at the Bar for a number of years, the most 

experienced advocates apply to the Bar to be recognised as senior 
members at the Bar. If their application is successful, they become 

known as Senior Counsel or ‘Silks’. 

Sentence 
Punishment. 

Separation 

Formal or informal decision by two married people to live apart 
without divorcing. 

Separation of powers 

A basic principle of democracy: that Parliament and the Executive 
(the presidency) should not be able to pressure the judiciary: judges 

should be free to reach verdicts based on the rule of law and court 
officers should not be political appointees. 

Sequestration 

When a court-appointed trustee administers the property of an 
insolvent person and liquidates (turns into cash) the person’s estate 

so that creditors can be paid. 

Service of process 

The delivery of court documents to where a defendant lives. 

Servitude 
A right – such as a right of way – granted by the law to third parties 

over someone else’s property, irrespective of the wishes of the 

property owner. If community members need to cross someone’s 

property to reach their own homes or to access a basic service such 
as a road, the path that allows them to do this is called a servitude 

over the owner’s property. Since servitude has other, non-legal 
meanings, don't use – explain the situation. 

Set down (date) 

The court date on which a trial begins and/or continues. 

Setting aside 
When a court to which a matter has been referred from another court 

disagrees with the original findings, and decides the findings are of 

no further force or effect. 

Settlement 
The agreement between the parties concerned to end a dispute. 

Sexual harassment 

The crime of forcing unwanted sexual attention on another person in 
the workplace. The attention can include looks, gestures, remarks or 

jokes, touching or displaying suggestive images. 

Sheriff 
An officer of the High Court who serves documents on members of 

the public who owe money, and undertakes all work emanating from 
such orders, such as attaching, removing and storing assets which 

are thereafter Sold in Execution. 

Shoplifting 

The crime of stealing from shops or stores. 

Silks (see Senior Counsel above) 
Senior advocates who no longer wear ordinary black gowns in court 

but robes made of finer fabrics (historically, silk). 

Slander 
The UK claim of spoken defamation. Do not use when reporting SA 

defamation cases; this separate claim does not exist here. 

SLAPP suit 
Strategic Lawsuit against Public Participation. Term for defamation 

proceedings brought by well-resourced litigants to raise the cost of, 

deter and delay media coverage or community activism about their 
activities, rather than with any intention of winning damages.  

Sodomy 

Anal intercourse, which used to be criminalised in South Africa. It is 
no longer a crime. 

Specific performance 

When parties enter into a contract, there is normally an agreement to 
do something (= performance) exactly as it is described (= specific) 

in the contract. 

Stamp duty 
A form of tax on certain legal documents, paid by purchasing special 

stamps and sticking them on to the documents. 

Stare decis 
To stand by existing legal decisions. 

State advocate 

Advocates employed by the State to appear in the High Court on its 
behalf. 

State attorney 

An attorney employed by the State to deal with legal matters on its 
behalf. 

State evidence 

The facts presented by the State to prove its case in a criminal trial.  

State legal adviser 

A legal adviser who advises ministers, MECs and government 
departments and assists with the drafting of legislation. 

Statement 

An account of what happened in a crime, written by an accused or a 
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witness. If produced according to correct legal procedure, this 

document can be used in evidence. 

Statements of claim 
The document in which a plaintiff describes what it is that he wants 

the court to do for him should he win the case. 

Statute of limitations 
A rule setting down the time limit within which legal action must be 

taken. If action is not taken within this period, the State loses the 
right to prosecute. 

Statutory law 

Law made by Parliament. 

Stay of proceedings 

An application brought to court to interrupt or to prevent a claim or 
action from continuing. 

Strict liability 

Liability for injury or damage irrespective of the intention or 
care/negligence of the person causing it. 

Struck off the roll 

To remove an attorney from the rolls of the High Court for 
misconduct. This means they can no longer practise. 

Sub iudice (sometimes spelled judice) 

‘Under consideration’. The sub iudice rule sets out the timeframe 
within which a court case is defined as being under consideration, 

and bars certain types of public or media comment designed to 
influence the outcome or discredit the proceedings during this period. 

It does not apply to non-court proceedings, and its restrictions have 
been significantly moderated by the constitutional right to freedom of 

expression. 

Sub rosa 
Something done, spoken or decided in secret. Unlike in camera, sub 
rosa refers to agreements to keep things secret that may not 

necessarily have any legal force. 

Submission 
Point made by a witness or a lawyer to be considered by the 

presiding officer. 

Subpoena 
(‘Under penalty’) A written instruction from the court to a witness 

saying they must come to court to give information and if they do 
not, they may be punished. It can be used as a noun or as a verb. 

Substituted service 

If a court process cannot be served directly on a person, a court may 
instruct that the process is served by an alternative method such as 

registered mail or published announcement. 

Subversion 
Undermining or overturning something. In law, the crime of plotting 

to overthrow the State by force. 

Sue 
To begin legal proceedings against another party. 

Summary trial 

A trial where there is no preparatory examination. Examples of 

summary trials include cases where spot fines are paid, admissions of 
guilt and plea bargains. 

Summons 

Court order for someone to appear before it. 

Surety 
(1) An undertaking by a third party to pay the creditor of another 

should that person fail to do so. So a person without funds may ask 
a wealthier friend to ‘stand surety’ for their bail. 

(2) Another word for bail. 

 

Surrender 
To give up. In law as opposed to war, it’s a transitive verb: someone 

‘surrenders themself’ to the police or ‘surrenders their car’ to the 

Sheriff. 

Suspect 

A person who it is thought may have committed a crime. Because of 
this uncertainty, use the term with care in reports. 

Suspended sentence 

Part or all of a prison sentence that the court rules does not have to 
be served immediately. Sentences are suspended for a fixed period 

of time, during which the convicted person must not re-offend, and 

may have to meet other conditions, such as attending counselling or 
rehabilitation. If they break these conditions, the suspension ends 

and the full sentence must be served. 

Suspension 
This term applies specifically in labour law and occurs when an 

employer instructs an employee not to report for duty while an 
investigation into that employee’s conduct is carried out at the 

workplace. 

Suspensive sale 
The purchase of land or property by installment without a bond. 

Ownership only passes to the purchaser when the full amount has 
been paid. 

 

T 
 

Tacit emancipation 
Giving full adult rights to a minor whom the court finds is financially 

independent and capable of running their affairs in the same way as 
an adult. This includes the right to enter into contracts and to marry. 

Tacit hypothec 
The implied claim a creditor has to the property of a debtor. ‘Tacit’ 
means it does not have to be spelt out in detail. 

Taxing 

An attorney’s bill that has been determined in line with a tariff of fees 
set down by the court. 

Taxing master 

The official who has the duty to ensure that an attorney’s claims are 
not inflated. 

Tenant 

A person who leases/rents property. 

Term 

(1) Provision of a contract 
(2) A fixed period 

(3) The duration of a prison sentence. 
Make sure you clarify through context which meaning your report 

intends 

Test case 
A case whose outcome can determine an issue of law. 

Testimony 

Evidence. 

Theft 
To take away someone else’s property or assets without consent 

Time immemorial 

Forever. A legal cliché. Do not use. 

Timeous 
On time; to schedule. 

Title 

Right to ownership or property. 
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Tort 
A wrong that damages a person’s legally protected interests. Similar 

in meaning to, but not quite the same as, a delict (see above). 

Don’t use either unless you are quoting a lawyer; rather explain the 
wrong and its impact.  

Torture 

To cause someone physical or psychological pain. Torture is defined 
by international law and no-one in South Africa, including police and 

security force members, is permitted to use it. 

Trap 
A situation or device set up to catch someone unawares. The root of 

the term ‘entrapment’, which means action by the authorities where 

someone is tricked into committing an illegal act so they can be 
arrested. 

Treason 

The crime of conspiring to overthrow the State. 

Trespass 

The crime of being on land or inside a property without lawful reason 

or the permission of the owner. 

Trial 

The hearing of a case in court. 

Tribunal 
A statutory body that hears specified disputes such as those 

concerning labour or income tax. It employs very similar processes to 
a court. One example is the CCMA.  

Trust 

An arrangement whereby one person (the trustee) is given the 
powers to manage and control property or assets on behalf of 

someone else. 
 

U 
 

Uberrimae fides fidei 

‘The utmost good faith’. Meaning that the parties state all relevant 
information that may have an impact on the agreement even when 

they are not asked specifically about it. 

Ultra vires 
‘Beyond their powers’. Describes a situation where a person or body 

exceeds the authority or rights legally granted to them. 

Unconstitutional evidence 
Evidence obtained in a way that breaches a person’s constitutional 

rights, e.g. by torturing them; before their rights were explained; or 
without the relevant court order. 

Undue influence 

Inappropriate, excessive and improper influence on someone to say 
or do something that would not otherwise have been done or 

uttered. 

Unenforceable 
Something that the courts cannot make happen. A contract may be 

valid but unenforceable – e.g. SANEF could sell its members pieces 

of land on Mars, using a legally worded, correctly signed contract 
document. But we do not yet have the technology to make the land 

available. 

Unilateral 
One-sided. The other side may not agree, or may not even be aware 

that a statement was made or a document issued. 

Unjust enrichment 
Obtaining goods or money in a dishonest or unethical way. 

Urgent interim relief 

An application for immediate temporary assistance from the court, 
usually to give an applicant time or the opportunity to prepare. 

Usher 
A court official who escorts people in and out of the courts. 

Usufruct 

The right to enjoy a property and the benefits from it until a 
predetermined future date. 

Uttering 

The crime of passing or attempting to pass off forged documents or 
counterfeit objects as genuine. 

 

V 
 

Valuator 
A person who estimates the monetary value of something to 

determine or certify its market value. 

Vendor 
Seller. 

Verdict 

Presiding officer’s decision at the end of a case. 

Versus 
One party against another. This is shortened to ‘v’ in court cases, e.g. 

The State v Bloggs. Use when quoting court documents but not in 
ordinary reporting; say, ‘the State against..’. 

Vest 

Legal power authorising someone to act in a certain way. 

Vexatious (action or litigation) 

When someone has no case whatsoever but still brings a dispute to 
court – often to annoy the other side. This is always a waste of the 

court’s time. A presiding officer can declare individuals vexatious 

litigants if they do this repeatedly. 

Vicarious liability 
The liability or responsibility of one person for an act committed by 

another. It most often applies in the context of an employer being 

liable for the wrongful act of an employee, where the wrongful act 
was committed in the course of the employee’s work. 

Victim 

Anyone who has suffered loss or injury as a result of a crime, 
including the violation of their rights. For crimes such as rape or 

sexual assault, it is often preferable to say ‘survivor’. 

Viva voce 
Evidence given orally. 

Voetstoets 

Buying something as it is, with all its defects and all its advantages. 
The seller cannot be held liable for defects afterwards. 

Void 

Something that has no binding effect and cannot be legally enforced.  

Voidable 
A contract that can be cancelled. 

 

W 
 

Waive/ Waiver 
To abandon a known right/ the document or text containing the 

abandonment . 

Ward 
An infant under the care of a guardian. 

Ward of court 

An infant brought under the care of the court through a court order 
even though the parent or guardian is alive. 

Warrant 
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Permission from a judge for the police to arrest, search, etc. 

Warrant of arrest 

A document issued by a magistrate or Justice of the Peace 

authorising the police to arrest the person named in it. 

Warranty 

A guarantee or promise made by a manufacturer to repair goods if 
they don’t work properly or fail within a set period of time. (We often 

use ‘guarantee’; warranty is the formally correct term.) 

Will 
A document stipulating how a person’s property or estate will be 

disposed of after that person dies. 

Winding up 

(see Liquidation above) 

Witness 
A person called to give evidence. 

Witness protection 

A system set up by the State to protect the identity and safety of 

State witnesses where they are at risk, using guards, safe houses 
and even relocation and new identity details. 

Writ 

A written order issued by a court.
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Table 1: Scheduled Offences 

SCHEDULE TYPES OF OFFENCES 
ARREST 
CONDITIONS BAIL IMPLICATIONS 

1 Treason; sedition; public violence; murder; culpable homicide; rape; indecent assault; bestiality; 

robbery; kidnapping; child- stealing; assault causing a dangerous wound; arson; malicious injury to 
property; breaking or entering premises intending to commit a crime; theft; knowingly receiving 

stolen property; forgery and offences relating to the coinage; escaping from custody on a 
Schedule 1 offence; inciting or attempting to commit a Schedule 1 offence; any other offence 

punishable by a six-month jail term without the option of a fine. 

A private 

person or 
police officer 

can arrest a 
suspect 

without a 
warrant 

 

2 Part 1 Any offence relating to the illegal possession, transport or supply of drugs or liquor; any offence 
relating to the illicit dealing in or possession of precious metals or stones (i.e. gold, platinum and 

diamonds); breaking or entering; theft. 

 Police bail may be 
granted 

2 Part II Treason; sedition; murder; rape; robbery; assault where a dangerous wound is inflicted; breaking 
or entering; theft; receiving stolen goods; forgery; uttering if the amount exceeds R200; any 

offence relating to the illegal dealing or possession of precious metals or stones; any offence 

relating to the illegal possession, transport or supply of drugs; any offence relating to the coinage; 

and, or any conspiracy, incitement or attempt to commit any offence in this schedule. 

 Police bail may not 
be granted 

2 Part III Sedition; public violence; murder; kidnapping; child-stealing; housebreaking; intimidation; any 

conspiracy, incitement or attempt to commit any of these offences; and, or treason. 

 Police bail may not 

be granted 

3 Any contravention of a by-law or regulation made by or for a city, town or regional council. Any 

traffic offence: Driving at a speed exceeding the prescribed limit; driving a vehicle without lights or 
means of identification; leaving or stopping a vehicle where it may not be left or in a condition in 

which it may not be left; driving a vehicle at a time and place when it may not be driven; driving a 
defective vehicle or causing undue noise; owning or driving an unlicensed vehicle; and, or driving 

a vehicle without a valid licence. 

 Police bail may be 

granted 

5 Treason; murder; attempted murder involving the infliction of grievous bodily harm; rape; any 

offence in terms of the Drugs and Drug Trafficking Act where the value of the drug in question is 
worth more than R50 000, or the value of the drug is worth more than R10 000 where the 

offence was committed by a syndicate or where the offence was committed by a law enforcement 
officer; any offence relating to the smuggling, dealing of ammunition, firearms, explosives or 

armament or the possession of automatic, semi-automatic firearms, explosives or armaments; any 
offence of being in possession of more than 1 000 rounds of ammunition; any offence relating to 

exchange control, corruption, extortion, fraud, forgery, uttering or theft involving amounts of more 

than R500 000, or R100 000 if committed by a syndicate or group in furtherance of a common 

purpose or conspiracy, or R10 000 if committed by a law enforcement officer, whether in 
conspiracy or common purpose with others or not; indecent assault on a child under the age of 

16; and, or a Schedule 1 offence where the accused has been convicted of a previous Schedule 

1 offence or which was committed while out on bail on a Schedule 1 offence charge. 

 Bail hearing must 

take the form of an 
inquiry in court 

where the applicant 
must satisfy the 

court that they do 
not need to remain 

in custody and that 

they will return to 

stand trial. 

6 Murder when: It was planned or premeditated; the victim was a law enforcement officer or a 
person who was due to give material evidence to a Schedule 1 case; the victim was killed by the 

accused during or after the commission or attempted commission of rape or robbery with 
aggravating circumstances; and, or the offence was committed by a person or group acting with 

common purpose or conspiracy. 

Rape when: The victim Is raped more than once whether by the accused or co-perpetrators; by 
more than one person where the persons acted with common purpose or conspiracy; by a 

person who is charged with having committed two or more offences of rape; and or, by a person 
who knew he had HIV or Aids; where the victim is a girl under the age of 16; or a physically 

disabled woman or mentally ill woman; and, or where grievous bodily harm is inflicted. 

Robbery involving: The use by the co-accused or any co-perpetrators or participants of a firearm; 

the infliction of grievous bodily harm by the accused or any of the co-perpetrators or participants; 

and, or the taking of a motor vehicle. 

Indecent assault on a child under 16 involving the infliction of grievous bodily harm. An offence 
referred to in Schedule 5 and the accused has previously been convicted of an offence in 

Schedules 5 or 6 or which was allegedly committed while they were released on bail in respect of 
a Schedule 5 or 6 offence. 

 

 Bail hearing must 
take the form of an 

inquiry in court with 
the applicant 

showing that there 

are exceptional 
grounds for bail to 

be granted 

7 Public violence culpable homicide; bestiality; assault involving the infliction of grievous bodily 
harm; arson; housebreaking; malicious injury to property; robbery, other than a robbery with 

aggravating circumstances, where the amount involved is less than R20 000; theft, if the amount 
exceeds R2 000 but is less than R20 000; any offence relating to the illegal possession of drugs; 

any offence relating to extortion, fraud, uttering or forgery if the amount is not more than R20 
000; and, or any attempt, conspiracy or incitement to commit an offence in this schedule. 

 

 Conditional bail may 
be authorised by the 

Director of Public 
Prosecutions or 

prosecutor before 
the accused’s first 

appearance 
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Table 2: Differences between criminal cases, civil cases and commissions of inquiry  
 

Difference Criminal case Civil case Commission of inquiry hearing 

Who brings the 

case 

The State. An individual or organisation as plaintiff. There is no ‘case’. A commission of 

inquiry merely investigates. 

Purpose To detect and punish an offender. 

To deter further crime of this type on 
behalf of society. 

To decide whether there has been a 

fault and on whose part. 
To fix a remedy or penalty or otherwise 

put things right between the parties. 

To uncover evidence about an issue, 

incident or problem. 
To assemble and synthesise that 

evidence to draw conclusions about 
causes and make recommendations 

about remedies and to avoid similar 
occurrences in future. 

Terminology Alleged wrongdoer is a ‘suspect’ or ‘the 

accused’. 

Alleged wrongdoer is ‘the defendant’ There are no wrongdoers or aggrieved 

parties. All those presenting 

information are witnesses. 

Legal 

Assumptions 

Court must treat accused as innocent 

until proven guilty. State has to prove 
guilt.  

Defendant may have to disprove 

plaintiff’s claim and prove own 
innocence. 

As above. 

Burden of proof Beyond reasonable doubt. Balance of probabilities. Presiding officer determines facts in a 
report compiled after analysing and 

synthesising all evidence presented. 

Bench One judge, red robe, who can appoint 
two assessors in complex cases. 

One judge, black robe; two for a civil 
case on appeal. 

Presiding officer – normally a serving or 
retired judge – wears civilian clothing. 

 

 

Table 3: Minimum sentences 
 

Schedule Statutory minimum sentence 

Part i of schedule 2 (s51(2)(a)(i)-(iii)) First offender not less than 15 years; 

Second offender not less than 20 years; and 
Third or subsequent offender not less than 25 years. 

Part iii of schedule 2 (s51(2)(b)(i)-(iii)) First offender not less than 10 years; 
Second offender not less than 15 years; and 

Third or subsequent offender not less than 20 years. 

Part iv of schedule 2 (s51(2)(c)(i)-(iii)) First offender not less than 5 years; 
Second offender not less than 7 years; and 

Third or subsequent offender not less than 10 years. 
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