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Chapter 9: Crimes in the News 

 
9.1 Cases related to gender-based 
violence 
It Is estimated that since 2000, more than 2 700 women 
have been murdered in South Africa as a result of gender-
based violence. Before the Covid pandemic, femicide 
(the intentional killing of women and girls for reasons 
related to their sex or gender) in South Africa was already 
five times higher than the global average and the female 
death rate from interpersonal violence was the fourth-
highest out of the 183 countries listed by the World 
Health Organisation in 2016. Cases of violence against 
women are increasing. In 2019-2020, there was an 
average increase of 146 sexual offences and 116 
specifically rape cases per day compared to the same 
period between 2018-2019.18  
 
Gender-based violence is not limited to femicide, sexual 
assault and rape; it also includes physical abuse 
(battery) by a partner (‘domestic’ violence), emotional, 
psychological and financial abuse, intimidation, 
harassment and even damage to the property of a victim. 
Growing problems are rape intended to ‘change’ a 
person’s sexual orientation and the murder of gender-
nonconforming people. Women are not the only targets, 
as shown by a series of brutal murders of gay men while 
this handbook was being revised, such as Lonwabo Jack 
in Cape Town in April 2021.19  
 
Because of the huge public concern about these crimes, 
legislative change has occurred and is still in process at 
time of writing. Currently, the laws in place to address 
GBV include the Domestic Violence Act and the Criminal 
Law (Sexual Offences and Related Matters) Amendment 

18 Global Risk Insights, South Africa’s Secondary Pandemic: A Crisis of Gender Based Violence', March 2021, available here: 
https://globalriskinsights.com/2021/03/south-africas-secondary-pandemic-a-crisis-of-gender-based-violence/ 
19 International Commission of Jurists, ‘South Africa: the ICJ calls on the authorities to ensure that justice is rendered for killings of four gay men’, April 2021, available 
here: https://www.icj.org/south-africa-the-icj-calls-on-the-authorities-to-ensure-that-justice-is-rendered-for-killings-of-four-gay-men/ 

Act (Sexual Offences Act). These cannot be considered 
in isolation; they must be read together with the relevant 
provisions of the Children’s Act and the Criminal 
Procedure Act.  
 
The 1998 Domestic Violence Act 
The main purpose of the Domestic Violence Act still in 
force was to protect the victims of domestic violence by 
giving them the right to apply for a protection order from 
the Magistrates Court, which can be issued at any time of 
night or day if urgent, and can also cover evicting an 
abuser from a shared residence. This court order is 
designed to stop an abuser from committing any act of 
domestic violence against another person with whom he 
or she has a domestic relationship, including: 

married couples, married in terms of any law; 
couples previously or currently engaged; 
spouses living together or who have lived together; 
people who are parents of a child or share parental 
responsibility over a child; 
family members related by blood relationship, affinity, 
or adoption; and 
a couple that is dating or in a customary relationship.  

 
If somebody violates a protection order, that is an 
additional crime to any other (assault, damage) that may 
be committed. Sentencing follows the schedules in the 
Appendix. A complainant can also lodge a criminal 
complaint (for example, of assault) with the South African 
Police Service in terms of the Criminal Procedure Act, and 
can seek a civil interdict to get the abusive partner out of 
a shared home. Children can also be victims of domestic 
violence but a parent or guardian must apply for the 

This chapter looks at high-profile court cases around crimes of public concern that are currently 
occupying the media in the early 2020s, and at what you need to know to report on these 
effectively. The chapter explains: 

Gender-based violence  

Corruption 

Migration and citizenship 

Land and housing rights; and 

Hate speech and crimen iniuria 
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protection on their behalf.

However, the effectiveness of the act has been weakened 
by some police members not taking complaints seriously 
(which discourages victims from seeking help), by 
resource constraints limiting the availability of shelters 
and social workers, and by a lack of co-ordination 
between the various law enforcement and social service 
agencies involved in the process.

The 2007 Sexual Offences Act
The 2007 Criminal Law (Sexual Offences and Related 
Matters) Amendment Act (the Sexual Offences Act) 
marked a big step forward for GBV legislation in South 
Africa. It repealed the old common-law offence of rape 
(limited to forced vaginal penetration with a penis) and 
replaced it with a gender-neutral statutory crime of rape, 
whose definition was extended to include non-consensual 
sexual acts without penetration, such as forced oral sex, 
and penetration of any body part by anything. The 
‘cautionary rule’ (that a rape survivor’s evidence and 
history must be scrutinised most carefully because the 
accusation could be false) has been modified. Now, 
before any evidence can be laid about a complainant’s 
past sexual history, the court must grant explicit 
permission – but judges still have discretion to allow such 

evidence. 

By the same act, the common law offence of indecent 
assault was repealed and replaced with the offence of 
sexual assault. The Act created a national sex offender 
register for those convicted of sexual offences against 
children and people with mental disabilities. 

First-time rape offenders face a minimum sentence of 10 
years imprisonment; second offenders a minimum of 15 
years. These sentences are increased if the crime had 
aggravating features (for example, if it was accompanied 
by battery or robbery). 

Sex with a minor or a person with mental disabilities is 
statutory rape: there is no option that such a victim had 
the capacity to consent. But if both victim and 
complainant are minors aged between 12-16, the 
circumstances of the individual case must be considered. 
For all other charges of rape, however, the most common 
defence put forward is that the other party consented: 
that the sex act, whatever it was, was consensual.

The Sexual Offences Courts
Sexual Offences Court were first developed in South Africa 
in the early 1990s to improve the prosecution and 
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adjudication of sexual offences and their purpose was to 
provide exclusive and sensitive services to rape survivors 
and other witnesses, with audio-visual equipment, 
separate witness rooms and specialist personnel. The first 
such court was established at the Wynberg Magistrates 
Court in the Western Cape. These courts were designed 
to benefit victims of sexual offences in the following ways: 

reducing the secondary trauma (being made to recall 
and go over the attack) of the survivor; 
ensuring cases were resolved quickly and efficiently;
integrating cooperation between police, medical, 
social services and prosecutors
ensuring decision-makers were knowledgeable, 
experienced and compassionate; 
making the court process less daunting to encourage 
reporting and support identifying and charging 
perpetrators; and
improving the conviction and sentencing rates for 
rape and sexual violence cases.

The Wynberg pilot was successful, with 4 out of every 5 
cases brought before it resulting in a successful 
conviction. A DoJ task team rolled out more courts; by 
2000 they existed in Durban, Parow, Makhanda, 
Mdantsane and Soweto. Plans were made to deal with 
resource constraints and staff the courts with permanent, 
specialised sexual offences magistrates. By 2005 more 
had been set up, as well as ‘dedicated’ courts (which did 
not necessarily have all the same facilities) established 
elsewhere: 74 courts across both categories by the end 
of that year. The speed and success of sexual offences 
prosecutions improved. However, with uneven and 
inadequate resources, no consolidated mandate for the 
courts (despite the passage of the new Sexual Offences 
Act) and other problems, the rollout stalled and then 
stopped. 

In 2013, after research on effectiveness vindicated the 
system, rollout was supposed to pick up again. This 
happened only in a limited way. A hybrid model – courts 
giving priority to sexual offence cases but not specialising 
only in them, and not what the research had 
recommended – dominated. Now, in 2021, in a climate 
where public opinion is demanding stronger action on 
GBV, Justice Minister Ronald Lamola has discussed re-
energising the Sexual Offences Courts initiative. At time 
of writing, that is where matters rest. 

Overlaps with other crimes: slavery and human 
trafficking
The Sexual Offences Act defines slavery as ‘reducing a 
person by any means to a state of submitting to the 
control of another person…’– for example, when people 
are coerced into sex work. If that coercion and work 
involves moving people around, it also contravenes the 
2013 Prevention and Combating of Trafficking in Persons 

Act, and if that movement is across borders, it may 
overlap with the immigration-related crimes discussed 
below.

Planned changes in GBV-related legislation
President Cyril Ramaphosa has recently introduced three 
new bills to parliament designed to improve justice for 
victims of GBV. These bills address three key issues: 
applying for a protection order; getting police to take 
harassment claims seriously; and inadequacies around 
the accountability of and punishments for offenders.

The new bills are: 
The Criminal and Related Matters Amendment 
Bill: Those accused of GBV will be granted bail only 
under exceptional circumstances, with their victim 
given the opportunity to address the court. The bill 
also proposes amendments to the granting of parole 
to convicted perpetrators of domestic violence. 
The Domestic Violence Amendment Bill: This 
proposes broadening the definition of a domestic 
relationship, changing the way a protection order is 
applied for, and allowing a complainant to apply 
online without having to face the person terrorising 
them in court.
Criminal Law (Sexual Offences and Related 
Matters) Amendment Bill: This recognises sexual 
intimidation (harassment) as a new Schedule 8 
offence: a crime police must take seriously and act 
on. The bill also places a reporting duty on those 
suspecting a child is the victim of a sexual offence. 
Finally, it proposes extending the national register for 
sex offenders to all known sex offenders, not only 
those who acted against children and people with 
disabilities. 

Watch for news of the progress of these bills through 
parliament. Full details of their contents can be found in 
the Government Gazette (see Chapter 12).
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.. . Reporting tips for GBV cases. .  

There are many specialised social and psychological factors that contribute to GBV and responses to it. Never 
speculate: always consult specialised resources such as those listed in Chapter 12. Despite many progressive 
changes in the laws around GBV, these laws are still administered in a society where patriarchal values often 
dominate and homophobia is rife. Many myths around sexual and gendered violence persist, some of them 
related to the previous, now obsolete, sexual offences laws. Be sure your reporting does not perpetuate these 
myths. 

Sexual assault is not ‘milder’ if it is less violent. Forcing sex on somebody who does not or cannot consent to 
it is already extreme bodily violence in its own right.  

Resisting a sexual assault always carries the risk that the perpetrator will use even more force. Not resisting is 
therefore not an indication of consent, and may indicate paralysing terror. Acquiescence is not consent either. 
Consent means explicitly and enthusiastically saying ‘Yes!’ 

Reporting a sexual assault or act of domestic violence also carries the risk of violent retaliation from the 
perpetrator. So not reporting, or reporting after some time has elapsed, cannot be construed as evidence of a 
lie or post-consent regrets. 

Even if two people are married, are colleagues, are neighbours, live in the same house, had a previous 
relationship, were drinking together, or one accepted from the other a meal or gifts, none of those things is an 
indication of consent to sex. Don’t report them as though they were. 

Seek the expertise of the LGBTQI+ community about the terms and framing you use when reporting sex crimes 
against members of that community.  

Be careful with your choice of words. Don’t describe the beating or killing of someone who refuses a relationship 
as a crime ‘of passion’. It is a crime of assault or murder. Even an apparently ‘neutral’ phrase such as ‘sex with 
a minor’ becomes value-laden when the circumstances presented in court amount to the crime of statutory 
rape. 

Never imply that gendered stereotypes are valid. Attractive victims, however they are dressed and wherever 
they are, are not inviting assault. Rape is rape, whether the victim is a sex worker, the perpetrator’s spouse, or 
a celibate. Murder is not an understandable way of expressing jealousy or frustration. Sexual harassment is not 
‘a joke’. It’s often headlines, Tweets and TV tickers that can cause problems here, because of the kind of 
shorthand language they employ.  

‘Innocent until proven guilty’ is an instruction about how courts have to treat the accused, not an instruction to 
journalists that somebody is innocent. You shouldn’t imply either guilt or innocence in how you report before 
the court has reached a verdict. Research shows the rate of women making false accusations of rape is pretty 
much the same as the general rate of all people making false accusations about anything: well below 10%. 
90+% of the time, accusations are true.  

Be sure you have informed consent where you interview people involved in such cases and they waive (lift) 
their right not to be named. People who are not media-savvy (or, indeed, literate) may not realise this means 
the millions who access your broadcast or site or read your paper (including neighbours and family) will know 
who they are. They need the relevant facts, presented in a calm, non-alarmist way, for informed consent to be 
meaningful. 

Especially when reporting rape cases, be sure you give all evidence equal weight. Everything said in court by 
both sides is an allegation until the judge has decided; make that clear by your word-choice. 

Context is everything. Inform yourself, or use expert sources, to provide context. Seek ‘the stories behind the 
stories’ and create more general features on sexual, gendered and family crimes to analyse and provide the 
bigger picture, humanising statistics and facts. 

Select a variety of GBV cases from the court rolls. As one example, do not focus exclusively on rape by strangers, 
which reinforces the statistically false picture that only strangers commit rape. Family members, neighbours, 
ostensible ‘friends’ and intimate partners all feature commonly in the courts as perpetrators. 
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9.22 Casess relatedd too corruptionn  
Given public concern about ‘State Capture’ and 
information about the huge costs of corrupt and 
unprocedural decision-making emerging at the Zondo 
Commission and the scandals surrounding the 
procurement of Covid pandemic-related goods and 
services, much media space has been allocated to 
corruption reporting, with tender and procurement cases 
a particular focus. But although we all have our own 
‘common sense’ ideas about what corruption is, the legal 
definition and framework are more complex. 

Corruption is a criminal offence, scheduled according to 
the monetary value of the crime: it is a Schedule 5 offence 
if it involves amounts over R500 000. It is punishable by 
heavy fines as well as prison sentences that can exceed 
15 years. Those convicted can also be disbarred 
(‘blacklisted’) from future activities in various ways. 

The 2004 Prevention and Combatting of Corrupt 
Activities Act (‘PRECCA’)
This is the main piece of legislation dealing with the 
offence of corruption in both the public and private 
sectors. It provides a framework for defining and dealing 
with corruption and related offences, and strengthens 
legal powers against it. Briefly, this is how PRECCA 
defines corruption:

‘Any person who accepts or gives (or who agrees to or offers 
to accept or give) any gratification for the benefit of 
themselves or others, in order to act or influence others to act, 
in an illegal, dishonest, un-authorised, incomplete or biased 
manner (including the misuse of information), in 
the exercise, carrying out or performance of any powers, 
duties or function arising out of a constitutional, statutory, 
contractual or other legal obligation, is guilty of the act of 
corruption.’

So corruption applies to the initiator(s), giver and 
receiver(s) of a benefit, and includes intention to give, 
receive or act, as well as acting on the incentive. PRECCA 
defines a gratification as ‘any donation, gift, money, 
contract of employment or service and the avoidance of 
punishment or loss’. So omissions – such as not laying 
charges or issuing a fine or penalty – also fall within the 
definition of gratification. If the gratification accrues to, or 
the relevant decision will be made by, a third party 
(individual, group of people or company), they, as well as 
the initial recipient, are equally implicated in the 
corruption. 

To prove that the general offence of corruption has 
occurred, all the elements must be present: A benefit that 
was not legally due, was agreed, offered or given with the 
intention of unduly influencing the receiver to do or not 
do something amounting to an illegal, biased or irregular 
exercise of duty. 

Both the giver of the gratification and the receiver will be 
guilty of the act of corruption. Even if the gratification is 
not accepted, the person offering it will still have 
committed a corrupt act. There is a duty to report 
corruption too: people in authority in an organisation who 
know about or suspect corruption but don’t report it can 
also be guilty of an offence. 

However, because the crime boils down to intention, it 
can sometimes be difficult to prove. The value of the 
gratification may be highly relevant. Possible defences 
might be that: 

the gratification was given without any expectation of 
a counter-benefit or favour; and
the gratification had insignificant value in that context.

Over and above the general offence of corruption, 
PRECCA also makes specific provisions for corruption 
offences relating to sporting events; gambling; public 
officials; tenders and contracts; conflict of interest; judges, 
magistrates and witnesses; and more.

PRECCA, however, is not the only act addressing 
corruption and corrupt activities. There are also the 
Financial Intelligence Centre Act (FICA), the Prevention of 
Organised Crime Act (POCA), the Public Finance 
Management Act (PFMA), the Municipal Finance and 
Management Act (MFMA), the Protected Disclosures Act 
(PDA) and the Companies Act. Also relevant are industry, 
institutional or professional codes of conduct and the 
various international anti-corruption treaty obligations that 
South Africa has accepted.
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9.3 Cases related to migration and 
citizenship 
When the authorities announce that they have rounded 
up what they call ‘illegal immigrants’ for deportation, or 
political factions march against the presence of foreigners 
in South Africa, these become important news topics. But 
that kind of language is problematic and inaccurate, and 
some of the ways migration stories are framed in the 
media can contribute to harm, including inciting violence. 
It is important to report in ways that minimise harm and 
support the dignity that the Bill of Rights upholds for 
everybody living in South Africa, including those not born 
here. The two key pieces of legislation are the Refugees 
Act and the Immigration Act 
 
The 1998 Refugees Act 
The Refugees Act defines who are asylum seekers and 
refugees and offers a range of rights and entitlements, 
including freedom of movement and the right to work and 
to get an education. An asylum-seeker is somebody who 
has applied for refugee status but not yet been 
recognised; a refugee has been granted documents 
acknowledging their status. The Refugees Act emphasises 
that the all the rights contained in the Bill of Rights apply 
to refugees. South Africa is the only African country that 
has an urban refugee policy that does not confine 
refugees to designated camps but permits them to settle 
in cities. This law is supposed to protect documented 
refugees and asylum seekers from being arbitrarily 
detained and deported back to a country where they may 
face persecution or danger.  
 

The Refugees Act defines the acts listed below as 
offences. Documentary offences are scheduled according 
to the monetary value or cost of the documents involved 
and are punishable according to the relevant schedule. 
The other offences, not related to fraud and forgery are 
punishable by a fine or imprisonment not exceeding 5 
years and are not contained in the Criminal Procedure Act 
schedules. 

fraudulently possessing, acquiring, or presenting a 
South African identity document (‘ID’), passport, 
travel document, temporary residence visa or 
permanent residence permit;  
entering or remaining in South Africa on the basis of 
fraudulent acts or representations;  
not complying with the conditions of a visa issued in 
terms of the act; 
creating or providing somebody else with fraudulent 
or false documents to help them disguise their 
identity or status; 
staying on after an asylum-seeker visa has expired.  

 
There are other crimes related to false documents. 
Creating a false document is the common law crime of 
forgery, even if the maker does not use it. Using 
(‘uttering’) such a document to deceive somebody else 
is a form of fraud or and may also relate to corruption 
(see above).  
 
The 2002 Immigration Act (with amendments 
in 2004 and 2007) 
This regulates the admission to and departure of foreign 
nationals from South Africa. It sets out conditions of entry 

.. . Reporting tips for corruption cases. .  

Don’t judge corruption on the basis of ‘common-sense’ understandings. Use the definition above 
as a starting point. 
Because of the mesh of interrelated corruption legislation, clarify immediately what offence 
(intention or action; what gratification; for what purpose?) is being alleged and in terms of which 
law it is an offence.  
Because of the dangers of defamation inherent in suggesting corruption, report evidence laid in 
court meticulously; check that your summaries or analyses are not adding unwarranted spin.  
Where companies and organisations are involved, look at their policies and previous practices 
concerning hospitality and gifts, to understand whether a gratification exceeds ‘normal’ limits in 
that context. 
Where a ‘whistle-blower’ has provided information for a corruption prosecution, you may find 
interesting stories in their conduct, motives, responsibilities and rights (Protected Disclosures 
Act) 
Upgrade your number and data analysis skills. If you don’t have expertise with financial records, 
seek help from somebody who has. If an interviewee tries to claim innocence or guilt based on 
financial records, fact-check those numbers before you include the claim in your report and 
contextualise it. 
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and residence for migrants from different countries 
(SADC citizens have different conditions from other 
migrants; special exemption permit provisions were 
created for Zimbabweans in 2017) and for visas and 
work permits. Any migrant (someone who moves to 
another country without refugee status) who is found in 
violation of the act – unlike what is supposed to happen 
to refugees – can be immediately arrested, detained at a 
place such as the Lindela Repatriation Centre in 
Krugersdorp, and deported. 

Changes proposed to the law
In 2017, the Department of Home Affairs published a 
White Paper on International Migration, which proposed 
amendments to the laws, including refining policy to 
ensure that migrants with scarce or needed skills can 
enter South Africa but also reversing the urban refugee 
policy: withdrawing the rights of asylum seekers to be 
employed and educated or move freely around the 
country. These proposals run counter to both 
international human rights conventions and the Bill of 
Rights and have not yet become law.20

Many migrants brought to court on charges related to the 
Refugees and Immigration Acts offer the defence that 
inadequate resources (including accessible offices with 
realistic opening hours and knowledgeable personnel) 
make it very difficult for them to keep paperwork up to 
date, so that they cannot prove their status. They also 
describe encountering corruption and negative attitudes 
among immigration officials. 

20 Department of Home Affairs, White Paper on International Migration, 2017, available here: dha.gov.za/WhitePaperonInternationalMigration-20170602.pdf

.. . Reporting tips for migration 
and citizenship cases. ..  

Laws define illegal acts – not illegal human 
beings. So there is no such thing as an 
‘illegal alien’, only an ‘undocumented 
migrant’.

Get people’s status correct. Is somebody ‘a 
migrant’, ‘a refugee’ or ‘an asylum seeker’? 
When talking about someone as ‘only an 
economic migrant’ ask yourself how close to 
starving they need to come before that 
makes them a refugee. 

Remember that ‘immigrants’ come in to a 
country, while ‘emigrants’ have left one.

Include nationality only when it is relevant to 
your story. A court-case involving two 
neighbours arguing about overhanging trees 
has nothing to do with the nationality of 
either.

Be equitable in the language you use. We 
rarely refer to a former French citizen who 
has settled in Stellenbosch as a ‘migrant’, 
‘foreigner’ or ‘alien’. But those are often the 
first labels we apply to somebody born in 
Zimbabwe now living in Hillbrow. 

Try to substantiate claims that someone’s 
status is ‘illegal’, wherever those claims 
come from. Often, when paperwork not 
previously accessible (for example, during 
the very rushed circumstances of a police 
raid) is presented, it turns out that people 
do have legal status. 

Use fact-checking sites such as Africa Check 
(www.africacheck.org) to verify or refute 
claims about the behaviour of, or situations 
created by, non-South African communities 
here. 

Never generalise from the behaviour of one 
member to a whole community. A fraudster 
is a fraudster because they are dishonest, 
not because they came from X country.

Give readers context by looking at the 
experiences of refugees before they arrived 
in South Africa. 

Don’t use stereotypes. Remember that lazy 
generalisations about migrant communities 
have got their members killed.



RREPORTINGG THEE COURTSS //  A Guide for South African Journalists  //

76

9.44 Casess relatedd too landd && housingg 
When people settle on land or in property in ways not 
sanctioned by law, when they protest about land or 
housing rights, or when they are evicted, their property 
thrown on the ground often in the freezing early morning, 
all these are dramatic news stories. But the generalised 
headline categories often used – ‘land invasion’, ‘queue-
jumping’, ‘squatters’ – are often not accurate in terms of 
the detail of either the relevant law, or the situation.

Constitutional rights
The right to not be deprived of property except in terms 
of law is a right enshrined in the Constitution. Section 25 
(1) says: ‘No one may be deprived of property except in terms of 
law of general application, and no law may permit arbitrarily deprivation 
of property.’

Additionally, Section 26 provides that everyone has the 
right to have access to adequate housing and Section 
26(3) that no one may be evicted from their home, or 
have their home demolished, without a court order.

1998 Prevention of Illegal Eviction and 
Unlawful Occupation of Land Act
This Act, whose title is commonly shortened to ‘PIE’, aims 
to balance protecting the rights of unlawful occupiers (by 
ensuring evictions are carried out in a lawful and fair 
manner) and the rights of landowners if they want to evict 
occupiers. The Act prohibits unlawful occupation but sets 

out conditions for the fair eviction of unlawful occupiers. 
PIE underlines the need for a court order before eviction 
or demolition, home may be demolished, and 
decriminalises squatting (previously a criminal offence 
under the Prevention of Illegal Squatting Act). Squatting 
is now a civil matter not a criminal offence. PIE applies to 
all evictions from buildings and other structure people are 
using to live in, including huts, shacks, tents ‘or any other 
form of temporary or permanent shelter’.

1997 Extension of Security of Tenure Act 
The 1997 Extension of Security of Tenure Act (ESTA) 
attempted to similarly Improve security against evictions 
from agricultural land, although analysts suggest it has 
been less effective.

ESTA guarantees the housing rights of farmworkers and 
others living on someone else’s land in rural and peri-
urban areas. It provides that people who lived on 
someone else’s land on or after 4 February 1997 with 
permission from the owner have a secure legal right to 
continue living on and using that land. 

Historically, such people did not have secure tenure of 
their homes or any land they used and were vulnerable to 
unfair or unlawful evictions. However, the act applies only 
to farm occupiers who have such legal rights to the 
property they live in or farm on, not to any other occupiers 
of rural land. It excludes land in or surrounded by 
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designated townships. Further, many farm dwellers 
remain unaware that they have tenure rights at all, and 
lack the resources to mount a legal defence.  
 
ESTA specifies clearly what a landlord must do before 
they can evict a tenant. The landlord is required to give 
the occupier two months written notice that they intend 
to apply for an eviction notice. The landlord must send a 
copy of this notice to the local authority and the 
Department of Land Affairs. Even having done this, 
however, the eviction only becomes lawful after an 
eviction order has been granted by the court. A landlord 
cannot just unilaterally evict the occupiers after sending 
them a notice. However, reports suggest arbitrary 
evictions are still occurring regularly; the provisions of 
ESTA have offered very little protection to farm dwellers.  
 
Who is an ‘unlawful occupier’? 
PIE defines unlawful occupier as: ‘a person who occupies land 
without the express or tacit consent of the owner or person in charge, 
or without any other right in law to occupy such land.’  
 
To prove this offence and secure an eviction order, the 
owner or person who manages the land has to prove: 

that they have legal authority to determine what 
happens on the land; 
that the occupation has neither the express nor the 
tacit consent of the person in charge; or that 
previously granted consent has since been 
withdrawn.  

 
Eviction can only take place if the person in charge of the 
land has: 

notified the occupier they intend to get an eviction 
order from court; 
applied to court to have a written notice served on 
the occupier stating this intention; and if the court: 
has served this notice at least 14 days before the 
court hearing, to the person facing eviction and to the 
municipality that has jurisdiction in the area.  

 
An eviction notice must include the date and time of the 
hearing, the address of the court where the eviction 
application will be heard, the grounds for bringing the 
eviction order and indicate that the unlawful occupiers can 
attend court to oppose the application and that they can 
seek legal aid. If the court is not satisfied that the unlawful 
occupiers have been adequately notified, the eviction 
application may be dismissed. 
 
Courts must consider a number of factors when deciding 
whether to grant or refuse the eviction order. These 
include the rights of children, women, the elderly and 
disabled persons, and how long people have been on the 
property. A 2017 Constitutional Court judgment ruled 
that courts cannot order an eviction if it will leave people 
homeless; the Emergency Housing Programme of the 

National Housing Code makes municipalities responsible 
for providing adequate alternative accommodation for 
evicted people. 
 
One important defence available to occupiers in eviction 
proceedings is that they are not unlawful occupiers but 
are owner or otherwise entitled by law to a share of the 
property. They may also try to argue that notice was not 
delivered to them, or that the notice did not follow the 
court rules, and if the court accepts this, the notice must 
be properly delivered to the occupiers before proceedings 
can continue.  
 
PIE defines the following acts as crimes: 

directly or indirectly receiving payment or other 
benefit in return for arranging for someone to occupy 
land without the consent of the owner or person in 
charge (see also corruption, above); 
evicting or attempting to evict an unlawful occupier 
without court order; and 
wilfully obstructing or interfering with a state official.  

 
There is provision for the court to propose mediation 
processes before an eviction order is granted. But once it 
is granted, at the request of the Sheriff, the court can 
authorise ‘any person’ to assist the sheriff to carry out an 
order for eviction, demolition, or removal, provided the 
Sheriff remains present throughout. This is the legal 
provision that permits the involvement of private security 
companies such as the ‘Red Ants’ in evictions and 
demolitions.  
 
Trespass vs unlawful occupation 
Trespass is a criminal offence. It means entering land or 
property without the permission of the people in charge. 
Unlawful occupation refers only to accessing land for 
the purpose of erecting a building.  
 
Land ‘invasion’ and ‘queue-jumping’ 
Land ‘invasion’ – going on to land you do not legally own 
to establish a settlement – is one form of unlawful 
occupation, and subject to the same laws and penalties. 
Local authorities also hold that it is a form of ‘queue-
jumping’, designed to force the hand of the authorities 
into providing housing for the occupiers ahead of other 
applicants on the housing waiting list. In the 2004 Port 
Elizabeth Municipality v Various Occupiers case, the 
municipality’s contention was:  
 

‘… if alternative land was made available to the occupiers, 
they would effectively be ‘queue-jumping’; by occupying 
private land and, when asked to vacate it, demanding that they 
be provided with alternative accommodation, they would be 
disrupting the housing programme and forcing the 
Municipality to grant them preferential treatment.’ 

 
The Socio-Economic Rights Institute of South Africa 
(SERI, see Chapter 12) has researched prevailing myths 
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about waiting lists and queue jumping. Its findings include 
that many people who receive state-subsidised housing 
engage in informal transfers, that housing programmes 
are poorly articulated with housing needs, and that there 
are widespread perceptions of corruption in the housing 
system. These findings and perceptions form relevant 
context for investigating and reporting on land and 
housing disputes.

Changes under way in the law
A new Expropriation Bill was gazetted in 2020. It 
proposes to amend Section 25 of the Constitution. This 
Bill, together with the amendment to Section 25 will for 
the first time provide for the expropriation (state 
takeover) of land without compensation in South Africa.

Find a summary of the Bill here

.. . Reporting tips for land and housing cases. .

There are many different kinds of occupation. Some informal settlements represent the spontaneous, 
desperate drift of homeless people on to unused land. But an occupation can also be an organised 
initiative to create a self-reliant collective and oppose the private ownership of land, as in the eKhekhana 
settlement of the group Abahlali baseMjondolo. Sometimes it can be a planned act of protest, as in the 
case of the 2020 occupation of a Camps Bay mansion by the gender-nonconforming art collective 
#weseeyou. Encouraging occupation can even be a tactic by property developers to devalue buildings 
or pull down land prices. Such important differences in origin, history, motivation, behaviour and 
experience need to be investigated and explained in your reporting. 

Because there is a very detailed process set down by the courts for evictions and demolitions, it’s worth 
checking whether all legally required steps have actually been followed as part of your reporting.

The law permits organisations such as the Red Ants to be part of eviction processes. But it does not 
give them carte blanche to act as they want; their actions must also stay within the law and if they do 
not, that is a story. Unlike the police, private security personnel have no legal powers to stop reporting 
– though they may try to do so.

Many land and housing stories are about communities and their organisations. When writing about a 
community, ask how members of that community prefer to describe themselves. Don’t just rely on official 
designations or map-names; ‘Section 15’ may be meaningless if most people call their settlement 
‘Liberty Park’. 

Take care when describing community sources and spokespeople. If somebody on the scene claims to 
represent a community or organisation, you need to find out whether/when they were elected or 
appointed and what their mandate is (i.e. what are they authorised by members to discuss with you?). 
Don’t automatically assume – or report as if – an organisation is speaking for a whole community: a 
‘settlers alliance’ may represent only a few residents out of many, or may even be a creation of a landlord 
or property developer. Check as best you can the credentials of any person or organisation you cite as 
a source. 
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9.5 Cases related to hate speech and 
crimen iniuria 
When Penny Sparrow invokes racist imagery to deplore 
the presence of Black people on a beach, or Velaphi 
Ndlovu calls for the ‘cleansing of this country’ of White 
people on Twitter, such statements rapidly cascade 
through social media to become news stories in their own 
right. But while such utterances are unarguably hateful, 
only the courts can decide if they are actually hate speech, 
or some other crime. 
 
What is hate speech? 
Section 16 of the Constitution generally protects free 
expression and also includes the protection of the 
freedom of the press and the media, the freedom to 
receive and impart information and ideas, artistic 
creativity, and academic freedom and scientific research. 
But Section 16(2) of the Constitution specifically 
prohibits certain forms of free expression such as hate 
speech on specified grounds. The prohibition of hate 
speech was further elaborated by a section of the 2009 
Promotion of Equality and Prevention of Unfair 
Discrimination Act (‘PEPUDA’).  
 
Hate covers expressions that go beyond insults or 
offensive language, and that have the potential to infringe 
on a certain group’s dignity and amount to an incitement 
to cause harm on the basis of race, ethnicity, gender, and 
religion. Two elements must be present before an 
expression can be considered hate speech:  

The expression must constitute advocacy of hatred 
based on one of the grounds listed in the 
Constitution; and 
The advocacy must constitute incitement to cause 
harm. Harm extends beyond physical harm and may 
include harm to dignity.  

 
Despite how offensive an expression may be, if it does 
amount to an incitement to create harm then it will not be 
considered hate speech.  
 
Cases of hate speech are addressed in the Equality 
Courts, certain Magistrates Courts designated after the 
passage of PEPUDA as specialised courts with a main 
purpose of protecting the right to equality by hearing 
matters concerning unfair discrimination and harassment 
as well as hate speech. People using or called before 
these courts are not required to use a lawyer, but have 
the option to do so.  
 
An Equality Court has the power to determine whether 
the right to equality has been violated, to sanction 
offenders and provide relief to people whose rights have 
been violated. The courts can make the following orders, 
that:  

damages are paid for impaired dignity, pain and 
suffering, including emotional and psychological 
suffering;  
a fine is paid; 
a public apology is made; 
the matter is referred to the Director of Public 
Prosecution to institute criminal proceedings against 
the perpetrator; and 
take-down notices are implemented (notices 
instructing internet and broadcasting service 
providers to remove unlawful content they have 
published).  

 
In July 2021, the Constitutional Court ruled in the 
Qwelane v South African Human Rights Commission 
judgment that Section 10(1) of PEPUDA was 
unconstitutional, on the basis that the inclusion of ‘hurtful’ 
in Section 10(1)(a) unjustifiably limits the right to 
freedom of expression as provided for in Section 16(1) 
of the constitution.  
 
The Constitutional Court then gave parliament 24 months 
to correct this defect. It also ruled that in the interim, 
Section 10(1) should read as follows: ‘… no person may 
publish, propagate, advocate or communicate words that 
are based on one or more of the prohibited grounds, 
against any person, that could reasonably be construed 
to demonstrate a clear intention to be harmful or to incite 
harm and to promote or propagate hatred.’ 
 
The effect of this amendment Is that speech will only be 
considered hate speech If It Is based on one or more of 
the prohibited grounds (such as sex or gender) and can 
be reasonably construed as having the intention to be 
harmful, to incite harm and/or to propagate hate. 
Although this is a significant amendment in terms of 
clarifying the constitutional right to freedom of speech, it 
does not change the prohibition on hate speech based 
on the prohibited grounds.  
 
Re-Tweeting, sharing and liking 
Just because another person originated a harmful or 
defamatory social media post, this does not absolve other 
social media users – including media platforms – from 
responsibility for it. The legal principle in relation to 
sharing defamatory content is that whoever repeats, 
confirms or draws attention to this content will be held 
responsible for the publication of the content. This gives 
re-Tweeting, liking, and sharing equivalence to publishing 
– whoever publishes this sort of content may be found 
guilty of defamation and/or crimen iniuria.  
 
Changes under way in the law 
The Prevention and Combating of Hate Crimes and Hate 
Speech Bill, first proposed in 2016, criminalises hate 
speech and related crimes, so that they would be heard 
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in criminal courts, not equality courts. It extends the 
prohibited grounds to 17 (including age, migrant or 
refugee status, and being intersex) attacks on all of which 
may constitute hate speech if a clear intention to promote 
harm and incite hatred is present. There are the usual 
exemptions for creative artistic works, research, and ‘fair 
reporting or commentary in the public interest.’ At the 
time of writing, the Bill has not been signed by the 
President  
 
Crimen iniuria 
This is the crime (i.e. punishable under criminal law) of 
‘unlawfully and intentionally impairing the dignity or 
privacy of another’. It is closely related to the civil action 
of defamation, which we discuss fully in Chapter 11. But 
it is also often a charge brought against people uttering 
the racial, gendered or other abuse we think of as hate 
speech. 
 
At the common law level, an actio iniuriam (damaging 
act) is ‘unlawfully and intentionally impairing the dignity 
or privacy of another’ without necessarily publishing the 
damaging matter to anybody else, while defamation 
specifies publishing as part of the offence. An actio 
iniuriam does not require incitement to harm to be 
present, as hate speech does.  
 
Vicki Momberg berating a policeman with racial slurs was 
a crimen iniuria offence before her diatribe went viral on 
social media. Momberg had damaged the police 
member’s dignity as soon as she uttered the insults, even 
though the interaction was initially just between the two 
of them.  
 
Crimen iniuria is not limited to insulting words: urinating 
on somebody (even if unintentionally) can attract a 
charge of crimen iniuria, as a Cape Town student relieving 
himself off a nightclub balcony in 2015 discovered; his 
urine landed on a taxi driver below. So can other acts: 
exposing oneself, having sex in public, or anything else 
the court deems to ‘outrage the public sense of decency.’ 
  
Because it is a criminal, not civil, case, the degree of 
seriousness of the damaging action is relevant. Iniuria is 
defined in R v Umfaan as:  
 

‘a wrongful act designedly done in contempt of another, which 
infringes his dignity, his person or his reputation. If we look at 
the essentials of injuria we find ... that they are three. The act 
complained of must be wrongful; it must be intentional; and it 
must violate one of those real rights… related to personality, 
which every free man is entitled to enjoy.’ 

 
A person found guilty of crimen iniuria will, once 
convicted, have a criminal record. A first-time offender 
risks a fine and a suspended sentence for a specified 
period, subject to the offender not re-offending. Re-
offending, or contempt of a court order, may result in 

imprisonment. Losing a defamation case, on the other 
hand, can be ruinous in cost terms, but does not result in 
a criminal record. A person who believes their dignity has 
been damaged does not have to choose between a civil 
or a criminal action. They have the option of initiating both 
against the perpetrator. 
 

.. . Reporting tips for hate. 
 speech and crimen iniuria cases.  

Because crimen iniuria is a very broad 
category of crimes, always explain to 
readers what the act was, like this: ‘Abel 
van Rensburg (62) was charged with 
crimen iniuria for exposing himself to 
schoolchildren when he was walking past 
a bus stop.’  

However, the main consideration in 
reporting hate speech and crimen iniuria 
is an ethical one. How far should the 
media detail and repeat the utterances 
that started the case? Every time the 
hateful words are repeated, there is the 
potential for reputation to be re-damaged 
and feelings to be re-injured, and for this 
harm to spread beyond the original victim 
to others who belong to the same group.  

Additionally, every time the words are 
repeated, people may become 
desensitised to how hurtful they are, and 
some hearers may come to believe that 
frequently repeated slurs are true, or that 
the actions being incited are justified. In 
the social media age, it is easy for media 
organisations to abdicate ethical 
responsibility, by simply re-posting the 
phone clip or Tweet, and that is what is 
most often done. It is, after all, ‘the 
news’. But it is quite legitimate for 
reporters to ask themselves, and their 
newsrooms: ‘What will be the long-term 
consequences if audiences keep on 
seeing things like this?’ 

 
 

 


