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Chapter 7: Punishments, Penalties and Remedies 

 
7.1 Introduction: sentencing principles 
In civil law, the presiding officer is arbitrating in a dispute 
between parties, and decides on penalties or remedies 
that provide fair compensation or put the wrong right. 
 
Criminal law, by contrast, punishes offenders on behalf of 
society, so that society will not take revenge via unfair, 
unregulated forms of mob justice. Criminal sentences 
have four main aims: 

Retribution (paying back society); 
Reformation (making the criminal fit to re-enter 
society and less likely to offend); 
Restoration (the offender accepting responsibility via 
meetings with victims and community to discuss what 
they can ‘put back’ into society)  
Deterrence (discouraging others from committing 
crimes).  

 
Where reformation seems likely to take a long time, or the 
criminal is judged to be incorrigible (incapable of 
changing), imprisonment also physically prevents them 
from committing further crimes.  
 
Much current research tells us that the perceived 
effectiveness of policing and sentencing, not the severity 
of sentences (even the death sentence), is the main 
deterrent for criminals. The roots of crime lie in social 
conditions. In the words of a former President of the 
Constitutional Court, Justice Chaskalson, in 1995:  
‘The greatest deterrent to crime is the likelihood that 
offenders will be apprehended, convicted and punished. 
It is that which is presently lacking in our criminal justice 
system; and it is at this level and through addressing the 
causes of crime, that the State must seek to combat 
lawlessness.’ (1995) 
 
When a court sentences (decides on punishment for) a 
person, it always tries to balance all these aspects. If a 
sentence over-emphasises one aspect at the expense of 
the others, the accused person’s advocate could use this 
lack of balance as grounds for an appeal (see Chapter 8). 

 
Before passing sentence, the court will weigh up many 
factors relating to the specific case, such as: 

The accused’s age; 
The accused’s character; 
The accused’s previous record; 
The accused’s mental development and environment; 
The degree of temptation, and the accused’s 
influence upon others; 
The nature of the crime; 
The severity of the crime; and 
The interests of the community. 

 
In general, courts do not like to send young people or first 
offenders to jail. But each case is judged on its own 
merits (strength of the various arguments). A court is 
obliged to consider alternative forms of punishment for 
young people and first offenders (see ‘diversion’ below). 
If it does not do so, this could also provide grounds for 
an appeal. 
 
7.2 Sentences 
A convicted person (now known as an offender) may be 
sentenced to: 

Imprisonment; 
Periodical imprisonment (where the person goes to 
jail over weekends, but can still work during the 
week); 
Being declared a dangerous criminal (Regional and 
High Court); 
Being declared a habitual criminal (Regional and High 
Court); 
Committal to an institution approved by law; 
A fine, with or without imprisonment as an alternative; 
Correctional supervision; 
Suspended sentence; 
Warning or caution;  
Discharge; or 
Some combination of these penalties. 

This chapter describes: 

The principles that underlie sentencing;  

The various criminal punishments and civil penalties 

The structure of the prison system; and 

The rules governing the treatment of prisoners 
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Note that combinations of sentences (e.g. two separate 
prison terms) will always be specified as running 
concurrently or consecutively. Concurrently means 
‘running in parallel’, so a person sentenced to two, 2-year 
terms running concurrently can serve a total of two years; 
a person sentenced to two, 2-year terms running 
consecutively (following one another) can serve four. But 
even if terms run concurrently, it is the total sentence 
(two terms) that is considered when determining if the 
person is eligible for parole (being released into the 
community under supervision) or remission of sentence 
(being released early).  
 
Certain crimes have minimum sentences attached to 
them. These have been set under the Criminal Procedure 
Act Section 51. The court is not allowed to impose a 
lesser sentence than these, unless the accused can 
convince the court that special circumstances (the law 
calls them ‘substantial and compelling circumstances’) 
exist that justify a lesser sentence.  
 
The South African Constitution enshrined the right to life. 
South Africa formally abolished capital punishment in 
1995 and has subsequently ratified the various United 
Nations conventions on human rights (one of which bans 
the death penalty). Before 1996, the death penalty was 
mandatory for crimes such as murder without extenuating 
circumstances (circumstances that would make the judge 
consider a lighter penalty). 
 
At time of writing, life imprisonment without option of 
parole must be imposed for murder and rape when 
committed under certain circumstances, and increasing 
the severity of penalties for all GBV-related crimes is under 
discussion. 
 
7.2.1 Suspended sentences 
The court may sentence an offender to a period in prison 
but suspend all or part of the sentence over a certain 
period of time. So long as the offender does not commit 
a similar crime during this period, he will not have to 
spend time in prison. 
 
For example, an offender sentenced to a year in prison 
suspended for three years, does not immediately go to 
prison. But if the offender is found guilty of committing 
the same or a similar crime in the next three years he will 
have to go to prison to serve the one-year sentence as 
well as the years of imprisonment handed down by the 
courts for the new crime. Sometimes a sentence may be 
deferred, rather than suspended. This means the 
sentence does not begin immediately, but at a set future 
date. 
 
7.2.2 Correctional supervision (‘probation’) 
This punishment allows the offender to serve time within 
the community instead of going to prison. An offender 

doing correctional service is known as a probationer. 
 
Correctional supervision may take the form of house 
arrest or restriction to a magisterial district. It is usually 
subject to certain conditions such as wearing an 
electronic monitor (‘ankle bracelet’), compulsory visits to 
the community corrections office, getting and keeping a 
job, paying compensation to the victim, rendering 
community service free of charge and/or participating in 
treatment programmes such as counselling for drug or 
alcohol abuse. These conditions depend on the nature of 
the offence. 
 
Offenders may be sentenced to correctional supervision 
instead of imprisonment, or get correctional service as a 
condition of a deferred or suspended sentence, or as an 
alternative to a fine. 
 
If the probationer breaches the terms of the correctional 
supervision, the terms of the supervision can be increased 
from medium to maximum (the conditions will be made 
stricter). The offender can be sent to jail to serve out the 
remainder of the sentence for committing a major 
violation, such as committing another offence. 
 
7.3 Detention 
Administrative detention 
When an immigration officer believes that someone is a 
migrant into South Africa without the necessary 
permission documents, the officer can hand them over to 
the SAPS to be held in administrative detention pending 
deportation. It is called ‘administrative’ because it does 
not require proven criminal activity before the person 
concerned is detained; they are ostensibly being held 
while documentation issues are dealt with. Before 2017, 
people so detained did not have the right available to all 
other detainees to appear before a magistrate within 48 
hours of their arrest to answer a charge. In 2017, the 
Constitutional Court ruled that this power under the 
Immigration Act was incompatible with the Constitution 
and the Bill of Rights, that the Act needed revision, and 
that immigration officers should ‘exercise their discretion 
in favour of liberty.’ Now migrants must be brought before 
a court within 48 hours and have the right to legal 
representation and proceedings conducted in a language 
they understand (see section on interpreters and 
translators in Chapter 3). However, even with these 
reforms in place, the use of administrative detention – 
which may last for up to 120 days – against migrants 
remains widespread. For more on the legal aspects of 
migration see Chapter 10: Crimes in the News.  
 
Awaiting trial detention  
Accused people who are not granted bail or who cannot 
afford the bail amount set are imprisoned even though 
they have not yet been convicted of a crime. Out of South 
Africa’s 2020 prison population of just over 163 000 
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inmates, around 48 000 are awaiting trial detainees 
(ATDs): a major contributor to overcrowding in 
correctional facilities. Some have been awaiting trial for 
more than two years, often because of the slowness of 
judicial processes. Those who eventually appear in court 
may have the period they spent awaiting trial cut from 
their sentence if they are convicted. But if a case is 
dropped before it comes to trial, there is no automatic 
compensation for the detainee. The 2011 Correctional 
Matters Amendment Act contained provisions to improve 
the conditions for ATDs and rationalise processes to 
move towards the DCS target of 25 000 ATDs or fewer, 
but progress has been very slow.  
 
7.4 Amnesty and special remission 
An amnesty is a general pardon. A clause of the 
Constitution gives the President the prerogative (special 
and exclusive right) to grant amnesty or special 
remission (cutting the severity or length of sentences) 
to offenders on special occasions or to commemorate 
certain events. The Department of Correctional Services 
has no say in how this is done or who receives it. Amnesty 
can also be offered for past offences that people may 
have committed. For example, amnesty has been offered 
to tax offenders for undetected past non-payment in the 
hope that they will come forward and join the tax system. 
 
7.5 Prisons 
South African prisons are classified into minimum, 
medium and maximum security prisons and prisoners are 
theoretically assigned to prisons according to their 
custody classification. 
 
Just as prisons are classified according to the level of 
secure custody they provide, prisoners are classified 
according to the risk they pose. This affects their 
privileges (softening of conditions, for example, the 
number and frequency of visits they are allowed, or the 
kind of work they are assigned to). 
 
All prisoners – like other citizens – are protected by the 
Constitution from ‘cruel and inhuman’ punishment. 
Guidelines on prisoners’ rights and prison conditions are 
issued by the Department of Correctional Services (DCS), 
and prison conditions are also covered in the international 
human rights conventions South Africa has signed. 
 
Prison officers may only use such disciplinary measures 
against prisoners as are needed to maintain order and 
security in the prison, and may not mistreat or abuse 
them. Abusive prison officers are subject to the discipline 
of their own structures, and may also be investigated by 
IPID. The punitive aspect of normal imprisonment is 
simply depriving offenders of their freedom; there is no 
legal requirement to punish them further.  
 
 

High security prisons 
DCS has introduced two higher classifications of 
maximum security prisons: Closed Maximum Security Unit 
(C-Max); and Super Maximum Security Prison (Super-
Max). 
 
C-Max has been specifically designed for prisoners whom 
a court has declared especially dangerous. Offenders are 
kept in harsh conditions: solitary confinement for 23 out 
of 24 hours. Prison warders use electric shields.  
 
The first C-Max unit was introduced at the Pretoria 
Maximum Security Prison. Future C-Max units will be 
established at Helderstroom Prison in the Western Cape 
and Groenpunt Maximum Prison in the Free State. It was 
stated that eventually every province would have its own 
C-Max prison. 
 
The most dangerous and hardened prisoners who have 
been found to have rejected all attempts at rehabilitation 
are housed at the first Super-Max prison, the Ebongweni 
Correctional Centre in Kokstad in KwaZulu-Natal, which is 
supposed to accommodate 1 400 inmates. However, 
beyond these general descriptions, the Department of 
Correctional Services has provided little detailed 
information on how prisoners are selected for Ebongweni 
or categorised in terms of the risk they pose. In March 
2020, a prisoner transferred there won the right to see 
the documents stating the basis for his transfer and 
classification; that might be the first step in wider access 
to such information.  
 
Privatised prisons 
In 2003, the Department of Correctional Services began 
a joint venture with private contractors to build and run 
privatised prisons, known as the Asset Procurement and 
Operating Partnership Systems (Apops).The first Apops 
agreement was for a maximum security prison in 
Mangaung; the second for another at Makhado in 
Limpopo. The two 25-year agreements were between 
DCS, consortiums of South African businesspeople, and 
UK-owned private security company G4S.  
 
However, in October 2013, DCS was forced to step in to 
restore order at the Mangaung facility after an incident 
where warders were stabbed and a female prison officer 
taken hostage. DCS ran the prison for the following ten 
months. Allegations of maladministration and abuse of 
inmates had emerged, which G4S denied. At that time, 
Correctional Services Minister Sbu Ndebele told 
Parliament prison privatisation in South Africa had ‘failed’. 
DCS released its report on the Mangaung incident in 
February 2020; this confirmed some of the allegations 
about mistreatment of prisoners, but no action against 
the company was taken and G4S continues to run its two 
Apops facilities.  
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At time of writing the company is facing a takeover from 
American security provider Allied Universal. G4S has said 
it will leave the SA prisons sector when its contract expires 
in 2026, and Allied has announced it would likely sell the 
South African facilities if it acquired G4S. 

Where it has been introduced elsewhere in the world (for 
example in the US and the UK) prison privatisation has 
become a controversial human rights issue. Some private 
companies have used the prisons they run as sources of 
cheap labour with none of the normal protections 
concerning labour conditions that other workers enjoy, 
and with allegations of prisoner abuse prevalent 

7.66 Parolee 
Normally offenders are entitled to be released on parole 
(allowed back into society under strict conditions) when 
they have served more than half their sentence, if they 
have behaved well in prison. Judges have the authority to 
order that offenders serve a larger part of their prison 
term before they can be considered for parole, or even 
that certain offenders are not considered for parole at all.

Parole boards decide if offenders qualify for parole. The 
boards are made up of members of the community and 
representatives from all stakeholders in the criminal 
justice system, and work according to guidelines from the 
Minister for Justice.

A release on parole is conditional: if offenders break the 
law when they are released, or do not keep to the 
conditions of their parole (such as reporting to probation 

officers, getting a job or not leaving a certain area without 
permission) they will be sent back to to complete 
their sentence.

7.77 Civill penaltiess 
Damages
If the plaintiff in a civil case succeeds, the defendant may 
have to pay damages or perform otherwise as determined 
by the court. If this obligation is financial, such as paying 
damages, this is known as the judgment debt.

If the defendant fails to pay up, the plaintiff may obtain a 
warrant known as a writ of execution allowing the sheriff 
to attach (seize) goods belonging to the defendant, 
which are then sold at public auction to raise the monies 
owed.

If the defendant does not have enough executable assets 
(goods that can be sold), the court may issue an 
emoluments attachment order, compelling the 
defendant’s employers to deduct an installment from his 
salary every month until such time as the judgment debt 
is paid. (This is often referred to as a ‘garnishee order’, 
but this term is not correct in South African law.)

Specific performance
If the civil case relates to a broken contract, the court may 
order the guilty person to fulfil the contract by doing what 
they promised (‘specific performance’). The court will not 
order specific performance:

If it is impossible for the guilty person to do what was 
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promised;  
if paying money is a better way of compensating the 
innocent party; or 
If it would be unfair to make the guilty person carry 
out the contract. 

 
If the court orders the guilty person to carry out the 
contract and the person ignores this order, then they will 
be in contempt of court and can be fined or jailed. 
 

.. . Reporting Tips. .  

As with all aspects of court and crime reporting, being accurate about terminology matters. 
Reporting on what goes on in prisons is still restricted by law. Although prison authorities do grant 
permission for journalists to enter prisons and write stories about prisoners, this is entirely at the discretion 
of the prison governor. Reporters have no automatic right to cover stories inside prisons. 
Prisons do not, however, appear on the list of National Key Points (the secrecy of whose details is classified 
as vital to national security). So taking photographs or video footage as part of an approved media visit to 
a correctional facility and publishing them is not automatically prohibited. Prison officers have no right to 
seize or destroy images and should be reported to IPID if they do so. In such situations, your best 
negotiating skills may be required. 
As civil servants, prison officers have signed undertakings about confidential aspects of their work, and face 
severe penalties if they break these. Consider the ethical aspects of naming them and how you deal with 
the information they provide when writing stories. 
A great deal remains to be investigated about the populations of the highest-security prisons: how they are 
selected and how their status is classified. The issues around awaiting trial detention are also under-
reported. 
Publishing material such as prisoners’ cellphone footage smuggled out to expose corruption or mistreatment 
should be done only after consulting your publication’s lawyer. Prisoners creating such footage are almost 
certainly breaking the conditions of their detention. This has to be weighed alongside the important public 
interest and human rights aspects of such stories.  
In view of the developments around G4S, privatised prisons have become a story worth watching. How the 
amnesty provision is applied can also inspire interesting stories.  
 


