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Chapter 6: Commissions of Inquiry 

 
 
6.1 How does a commission of inquiry 
differ from a court of law?  
It’s easy to get confused between a court of law and a 
commission, particularly because they appear to be run 
the same way. For instance, a chairperson – who is 
usually a judge or magistrate – presides over the 
commission, witnesses represented by lawyers are 
involved and witnesses take an oath to tell the truth. The 
main differences between a commission and a court of 
law lie in what they aim to achieve and what can be done 
with the findings.  
 
 As we’ve discussed in earlier chapters, in court matters, 
whether civil or criminal, the issues are most often clearly 
defined, with predetermined burdens of proof. Court 
matters are adversarial: there is a presiding officer, either 
a magistrate or a judge, who hears the evidence of two 
different parties who are on opposing sides and then 
makes a ruling that has a binding effect on one of the 
parties – there are legal consequences that may affect  

 

14 1979 3 SA 447 (W) 

one or both of the parties’ legal rights.  
 
Commissions, on the other hand, have more of the 
character of a fact-finding mission for the person setting 
up the inquiry: most frequently, the President: they are 
inquisitorial. Such a commission is usually limited to 
investigating specific matters, which are contained in its 
own regulations, created at the time it is set up (the 
commission’s terms of reference). These terms of 
reference will determine what the commission may 
investigate and the rules by which it is run. Essentially, the 
terms of reference set the parameters of what is to be 
investigated and the rules of conduct for the chairperson, 
the witnesses – and the media. Terms of reference may 
specify more than this, but they may not be too broad or 
vague and must relate to what this specific commission 
has been set up to achieve. As well as discovering what 
happened, how and why, inquiries may also serve as sites 
for restorative justice, political advocacy, and public 
education, among other civic goals. 
 
Is there a difference between a commission of 
inquiry and a ‘judicial’ commission of inquiry?  
Sometimes, reporters assume that a commission headed 
by a judge has a different status from one headed by an 
advocate. But the court in Erasmus and v SA Associated 
Newspapers14 said the following:  
 

‘It is frequently said in the public media that Commissions 
which are headed by a Judge or Magistrate are ‘judicial 
commissions of inquiry.’ There is no warrant in South African 
law for this expression, which is a misnomer and is only 
calculated to confuse. A Commission exists, whether it is 
appointed by the State President or any other body or person, 

In recent years, commissions of inquiry have played a major role in South Africa’s legal 
landscape – often in contexts that have had important political and news implications. But 
journalists still express uncertainty about the role they play, the rules they follow, and the 
way they should be reported. This chapter explains:  

The difference between a commission and a court of law; 
The nature and purpose of commissions of inquiry; and 
The statutory framework of commissions. 

 
The discussion draws on examples of recent commissions of inquiry that have attracted 
much media attention, such as the Zondo Commission, the PIC Commission and the 
Marikana Commission. 

‘Commissions of inquiry 
are part and parcel of the 
architecture of democracy 
and the rule of law in this 

country.’  
– Former Public Protector  

Thuli Madonsela 
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by virtue of the fact that the person who accepts such 
mandate was entrusted with some specific charge.’ 

 
A commission is not adversarial but inquisitorial: it seeks 
to find answers. The chairperson of the commission is not 
an outside observer or someone who simply hears 
evidence, but also plays an active role in finding the truth.  
 
The most important thing to note about commissions is 
that their findings are not legally binding, and do not 
determine legal rights or have legal consequences. An 
important consequence of the inquisitorial process 
however, is that a commission is not bound by the same 
rules of evidence as in a court.  
 
6.2 Witnesses and evidence 
Evidence at a commission cannot be ruled ‘inadmissible’; 
the commission enjoys discretion to consider all evidence 
that it finds relevant to its inquiry. Some commissions may 
have to rely on the voluntary cooperation of witnesses, 
which can put them at a disadvantage; fact-finding 
commissions (see below) may however be granted 
powers to compel attendance. Lawyers and witnesses 
have a role that is defined differently from their role in 
court: rather than eliciting, giving and interrogating formal 
evidence, they are there to assist the commission in its 
journey towards the truth. 
 
6.3 Nature and purpose  
Commissions of inquiry are essentially fact-finding bodies. 
Their main aim is to investigate, make findings and draw 
recommendations from those findings. They are usually 
set up by the President to investigate matters that are of 
great public concern or to gather information necessary 
for formulating public policy. They can also be set up to 
investigate burning controversies; all kinds of subject 
matter can prompt the establishment of a commission. 
The rules required for running each commission will differ 
based on its purpose; for example, how strictly hearing all 
sides (audi alteram partem) is enforced, and whether and 
how witnesses are represented.  
 
The Constitutional Court in the SARFU III case said that:  
 

‘In the case of the appointment of commissions of inquiry, it 
is well-established that the functions of a commission of 
inquiry are to determine facts and to advise the President 
through the making of recommendations. The President is 
bound neither to accept the commission’s factual findings nor 
is he or she bound to follow its recommendations.’ 15 

 
However, sometimes a commission is not an investigating 
tool, but is used by the President to hold a public inquiry 
in relation to a matter of public concern. The primary focus 

15 President of the Republic of South Africa v South African Rugby Football Union [1999] ZACC 11; 2000 (1) SA 1 (CC); 1999 (10) BCLR 1059 (CC) (SARFU III) 
16 [2013] ZACC 33: 2014 (1) SA 1 (CC); 2013 (12) BCLR 1365 (CC)  
17 Bell v Rensburg 1971 3 SA 693 (C) 

of this sort of commission is not the findings or what the 
President does with them, but rather revealing the truth 
to the public about the matter that initially aroused public 
concern. The court in Minister of Police v Premier, 
Western Cape16 stated that:  
 

‘in addition to advising the executive, a commission of Inquiry 
serves a deeper public purpose, particularly at times of 
widespread disquiet and discontent.’ 

 
Terms of reference and statutory framework 
The court in Bell v Rensburg described the general 
purpose of a Commission of Inquiry: 
  

‘The proper function of a Commission of Inquiry is to find 
answers to certain questions put (by the State President) in 
the terms of reference. A Commission itself is responsible for 
the collection of evidence, for taking statements from 
witnesses and for testing the accuracy of such evidence by 
inquisitorial examination.’ 17 

 
The commission’s purpose will have an impact on its 
terms of reference. For example, a commission 
established to gather information may not require powers 
to force individuals to furnish it with information. But fact-
finding commissions may find it necessary to compel 
witnesses to testify or produce documentary evidence.  
 
Section 84(2)(f) of the Constitution empowers the 
President to appoint commissions of inquiry, while the 
Commissions Act deals with their rules. The Commissions 
Act does not automatically apply to every commission the 
President establishes. Section 1 of the Act requires the 
President to declare that the Act will apply to that specific 
commission subject to whatever conditions he or she may 
specify. This declaration must be made in the form of a 
proclamation in the Government Gazette.  
 
Section 1 of the Act also empowers the President to 
create the commission’s terms of reference. These terms 
can vary for different commissions: they may confer 
additional powers and set out the procedure to be 
followed. They will usually be published in the 
Government Gazette once a commission has been 
formulated, and are also published on the commission’s 
website. To check the rules of conduct of any specific 
commission of inquiry, you need to consult one of these 
detailed sources; don’t assume all commissions are the 
same. 
 
The Commissions Act gives commissions powers equal to 
those granted to the High Court in relation to summoning 
witnesses, taking their evidence under oath or affirmation 
and demanding the production of documents and other 
kinds of evidence. 
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While the Act gives commissions High Court-like powers 
in relation to witnesses and the giving of evidence, it does 
not confer some other powers that a High Court 
possesses. There are no rules relating to privilege or sub 
iudice, because a commission is a public hearing – the 
public is supposed be able to access anything that is 
uttered there, and because there will be no judgment 
handed down (just a report), there is no need to worry 
about the impact of comments.  
 
This means that the commission may summon witnesses 
to present their evidence. These summonses for 
attendance must be signed by the secretary of the 
commission and drafted in a form prescribed by the 
chairman. If a witness fails to attend an inquiry on the 
date and at the place specified in the summons or doesn’t 
remain in attendance until the conclusion of the inquiry or 
until they are excused by the chairperson, they are guilty 
of an offence: contravening the provisions of the 
Commissions Act.  
 
We saw this in action in mid-2021 when former President 
Zuma was summoned to the Judicial Commission of 
Inquiry into Allegations of State Capture, Corruption and 
Fraud in the Public Sector Including Organs of State (‘the 
Zondo Commission’). Zuma was served with summons to 
appear before the commission in terms of the 
Commissions Act. He failed to do so and was directed by 
the Constitutional Court to appear and give evidence 
before the commission. Subsequently, the Concourt 
handed down a punitive sanction for contempt of court 
because he had refused to comply with this direction too.  
 
A commission’s power to compel witnesses is derived 
from the Commissions Act and not Section 84(2)(f) of 
the Constitution, or any other law. That distinction is very 
important if you are reporting on a commission set up in 
terms of the Commissions Act that is exercising its power 
to compel witnesses to attend. 
  
Commissions of inquiry also have the power to hear the 
evidence of witnesses in camera, (closed court). This may 
be for reasons of national security or to protect the 
identity of the witnesses for their personal safety. 
 
So the general principles of a commission of inquiry are:  

To investigate by hearing the parties concerned 
and/or implicated;  
To give them an opportunity to present their 
evidence; 
To accept evidence that may be oral or in written 
submissions; and 
Not to ask witnesses questions that fall outside the 
scope of the terms of reference.  

 
At the end of the commission, once the chairperson has 

heard all the evidence, he or she must write a report 
detaining his or her findings. This can take time as the 
report has to be submitted to and signed off by the 
President before it is released. The Farlam (Marikana) 
Commission ended its sittings in 2014; the report was 
not completed until 2015 and it stayed with the President 
for four months before being released. You can find the 
written reports of national commissions of inquiry on the 
Department of Justice and Constitutional Development 
website (see links in Chapter 12). 
 
What about commissions not set up under the 
Commissions Act? 
The Commissions Act applies only to a commission 
appointed for the purpose of investigating a matter of 
public concern; a legal warning (a caveat) applies to 
using this legislation in other inquiry contexts. The 
purpose of this caveat is to prevent intrusion on an 
individual’s rights by limiting the kinds of issues for which 
a commission is set up, but to balance this against ‘public 
interest’ (a concept journalists know well) when 
something serious really does need to be investigated.  
 
There is a legal standard set for what constitutes a matter 
of public concern. The Court in SARFU III stated what the 
appropriate approach should be:  
 

‘In determining whether the subject-matter of the 
commission’s investigation is indeed a ‘matter of public 
concern’, the test to be applied is an objective one. The legally 
relevant question is not whether the President thought that 
the subject-matter of the inquiry was a matter of public 
concern, but whether it was objectively so at the time the 
decision was taken. Whether or not the matter is one of public 
concern is a question for the courts to determine and not a 
matter to be decided by the President within his own 
discretion. In this context, the Constitution requires that the 
notion of ‘public concern’ be interpreted so as to promote the 
spirit, purport and objects of the Bill of Rights and to 
underscore the democratic values of human dignity, equality 
and freedom.’ 

 
Although most commissions are appointed by the 
President, nothing stops another body from appointing a 
commission. In every case, the conduct and terms of 
reference of these commissions are set by the body or 
person appointing them, and must be in conformity with 
the legislation being invoked. Section 127(2)(e) of the 
Constitution empowers the Premier of any province to 
appoint a commission of inquiry. Commissions of inquiry 
at provincial level are appointed in terms of provincial 
legislation or any other relevant and applicable legislation.  
 
One example of this type of provincial inquiry is the 2012 
Khayelitsha Commission of Inquiry, to probe complaints 
of police inefficiency and a breakdown of relations 
between the community and the police in Khayelitsha, 
appointed by the Premier of the Western Cape in terms 
of three pieces of legislation: Section 206 (3) and (5), 
to be read with section 127(2) (e) of the Constitution 
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and section 1(1) of the Western Cape Provincial 
Commissions Act.  
 
Section 206 (3) and (5) of the constitution, in brief, 
provide that each province is entitled to monitor police 
conduct and oversee the effectiveness and efficacy of 
policing. Section 206 (5) of the Constitution provides 
that in order to perform the functions section out in 
section 206 (3) a province may investigate or 
appointment a commission of inquiry into the any 
complaints of police inefficiency and or a breakdown in 
the relations between the police and any community. 
Section 1(1) of the Western Cape Provincial 
Commissions Act provides that a Premier may, by 
proclamation in the Official Gazette of the Province, 
appoint a commission of inquiry and define the terms of 
reference for that commission.  
 
This happened again in 2019 when the Premier of 
Gauteng appointed a Commission of Inquiry into the 
minibus taxi service violence and fatalities in Gauteng 
Province. This commission was appointed in terms of 
section 127(2)(e) of the Constitution and section 2(1) 
of the Provincial Commissions Act.  
 
The President can also appoint a commission of inquiry in 
terms of other legislation, not only the Commissions Act. 
One example of this is the 2008 enquiry into the fitness 
of advocate VP Pikoli to hold the office of National 
Director of Public Prosecutions. This commission was 
formed in terms of section 12 (6)(a) of the National 
Prosecuting Authority Act which provides that:  
 

‘The President may provisionally suspend the 
National Director or a Deputy National Director from 
his or her office, pending such enquiry into his or her 
fitness to hold such office as the President deems fit 
…’ 

 
The inquiry into Pikoli was the first of its kind of the 
democratic era. But this kind of commission reappeared 
in the 2014 inquiry into fitness of Mxolisi Nxasana to hold 
the office of National Director of Public Prosecutions and 
the 2018 inquiry into the fitness of advocates Nomgcobo 
Jiba and Lawrence Sithembiso Mrwebi to hold office of 
Deputy National Director of Public Prosecutions and 
Special Director of Public Prosecutions respectively.  
 
6.4 Commissions in the news 
The Zondo Commission has undoubtedly been one of the 
most compelling commissions of inquiry in South African 
history because of the public concern about ‘State 
Capture’ before it was set up, the public prominence of 
witnesses and others named, and the revelations that 
have emerged. However, there have been many 
interesting commissions which have also garnered a great 
deal of media attention, including the three described 
below:  

The PIC Commission (2018-2019) 
The Commission of Inquiry into allegations of impropriety 
regarding the Public Investment Corporation (‘PIC’) was 
chaired by Justice Lex Mpati. The Commission was 
mandated to investigate a number of issues such as the 
policies regarding the protection of whistle blowers 
reporting corrupt activities, whether a director of the PIC 
abused their position for personal gain and whether there 
were discriminatory practices followed regarding 
remuneration and awards to PIC employees. This 
Commission was of great interest to the media because 
a media-related company, Sekunjalo Investments, and its 
relationship with the PIC, formed part of the subject 
matter and the findings had potentially major implications 
for the financial survival of some historic South African 
titles.  
 
The Nugent/SARS Commission (2018) 
The Commission of Inquiry into tax administration and 
governance by SARS, chaired by Justice Nugent. This 
commission had far reaching implications for the national 
tax system in that the suspended commissioner of SARS 
at the time, Tom Moyane, was dismissed by the President 
from his position and the chairperson also recommended 
that Mr Moyane pay his own legal bills. Further, the 
chairperson’s report made a number of recommendations 
such as the NDPP considering criminal prosecutions. 
 
The Farlam/Marikana Commission (2012-2014) 
Chaired by retired Judge Ian Farlam, this Commission was 
tasked with investigating the tragic incidents at the 
Lonmin Mine in Marikana, in the North West Province that 
occurred between Saturday 11 August and Thursday 16 
August 2012 and led to the deaths of approximately 44 
people, injuries to more than 70 and approximately 250 
people being arrested. These events raised passionate 
public debate and the Commission garnered a great deal 
of national and international media attention.  
 
The relationship between the media and the Commission 
became strained when it came to light that the media 
accreditation required was subject to security clearance 
by the State Security Agency. This position was changed 
after protests to make media accreditation subject to the 
Government Communication and Information Systems: 
the more usual channel for media accreditation.  
 
The Commission also raised interesting legal questions, 
such as whether section 34 of the Constitution applied to 
commissions of inquiry. The Constitutional Court found 
that it did not and as a result found that the witnesses – 
many of whom were unemployed or in very low-income 
households – were not entitled to legal aid funding for 
their legal representation. This could have far-reaching 
consequences if a future inquiry needs testimony from 
community members living in impoverished 
circumstances. 
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This is not an exhaustive list of commissions of inquiry 
that have garnered media attention, merely a selection of 
some of those most recent at time of writing that have 
had serious implications for either national institutions or 
for high-profile witnesses. But unlike court cases, where 
‘what happens next?’ is limited to a set number of 
formally defined consequences, a commission of inquiry 
is a much broader and more long-running story. Don’t 
start coverage unless you are prepared to follow it 
through. 
 

.. . Reporting Tips. .  

Consider each commission in terms of its own aims and terms of reference, as set out in the Government 
Gazette or on the commission’s own website. Check these sources carefully for detail. If in doubt, ask an 
expert. Do not assume that what was true of, for example, the Zondo Commission, holds for all others. 
That is the starting point to understanding any commission, its procedure and the roles of its chairperson, 
evidence leaders and witnesses. 

Take great care with terminology. Don’t write about inquisitorial (truth-finding) proceedings as though they 
are adversarial. A commission evidence leader is not a prosecutor. A commission chair’s utterances are not 
‘findings’ of innocence or guilt, or ‘sentences’; they are, at their strongest, ‘opinions’ and ‘recommendations’, 
and are more often merely ‘observations’. A witness is never ‘accused’ in the context of a commission 
hearing – the evidence leader may ‘suggest’ to them that they did, or knew about, something -- that’s all. 
(Witnesses, of course, may accuse each other of all sorts of things, but that’s not an official process.) Stay 
with your story until it is headlined and until the Tweet post for an online story link, or the ticker line for TV 
news, have been created. These, because they are so compressed, are places where sensationalist 
distortions can easily creep in. Suggesting criminal culpability in a report on a commission session, for 
example, is a quick road to a defamation suit.  

One of the most important roles of a commission of inquiry is airing important issues under public scrutiny 
(and through that process educating the public about how things are supposed to be done). A neglected 
aspect of reporting is investigating what impact that process is making, and how the public understands 
what they hear. Media can improve the impact a commission’s work makes (and therefore the chances of 
recommendations finding support) by supporting that aspect through explanatory stories. 

There are multiple stories in a commission of inquiry. ‘Before’ and ‘after’ are just as important as public 
figures pointing fingers at one another. And in terms of evidence presented, what it means is as important 
as what it literally states. You need a holistic view (or access to an expert who can offer one) and endurance: 
it may be some time before the report finally emerges. When it does, you may have to revisit the story after 
an even longer time to find out if any recommendations have resulted in action. The Marikana Commission 
recommended the demilitarisation of the police service in 2015, but perhaps you shouldn’t hold your breath 
for that. 

 
 
 


