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Chapter 5: Civil Procedure 

 
 
5.1 Introduction 
Civil cases take place in the same physical courts – the 
Magistrate’s and High Courts – as criminal cases. 
Magistrates and judges preside, and attorneys and 
advocates play the same kinds of roles. Many lawyers 
take on both types of cases but certain law firms and 
advocates specialise in handling civil cases, as these may 
require a very detailed knowledge of business, contracts 
and finance. Civil cases have their own distinctive 
procedure and terminology and it is important for 
reporters to grasp these differences, because referring to 
the defendant in a civil case as though he or she was a 
criminal standing trial can be defamatory. 
  
The aggrieved party in a civil case is called the plaintiff; 
the person whom they are suing is called the defendant. 
Together, both are referred to as the litigants or parties 
to the case. The action being sought to put the injury 
(harm suffered by the plaintiff) right is known as the 
remedy. 
 
5.2 Procedure 
Location 
What court the case is heard in depends on the nature 
and seriousness of the action, the amount of money 
involved, the kind of remedy sought, and the place where 
the action took place or where the defendant is 
domiciled (their legal address). 
 
Timeframe 
Civil claims must be brought to court within a prescribed 
period (a timeframe set down by the law), or the claim is 
said to prescribe (the claimant loses the right to bring 
the action). For example, insurance claims relating to a 
motor accident must be made within three years of the 
accident. 
 
Bringing a civil case 
Unlike a criminal case, a civil case is launched by one 
individual against another. (A company or organisation 
may count as a legal individual for this purpose.) Any 

individual who believes they have been harmed by 
another person’s action can seek legal redress 
(compensation). 
 
First, they need to find out if they have grounds for 
bringing a case (if what was done to them counts as an 
injury in legal terms). An attorney or legal advice centre 
can provide this information and, if the individual does 
have a case, can help in getting the case file opened with 
the court.  
 
Most civil law claims are about broken contracts. An 
injured party has a choice about what remedy for the 
broken contract they request from the courts: 

specific performance (that the person who broke the 
contract do what was promised in the contract); 
interdict (see below); 
damages (that the person pay money because the 
plaintiff lost out when the contract was broken); 
cancellation and damages (a contract can be 
cancelled if one person has not carried out an 
important part of it. Once the contract is cancelled 
nobody has to carry it out. The person who lost out 
can sue for damages as well). 

 
Summons 
Whether the matter is heard in the Magistrate’s Court or 
the High Court, the plaintiff will ask the court to issue a 
summons which will be served on (delivered to) the 
defendant by the sheriff. A summons initiates the case 
and calls the defendant to appear in court on a certain 
date to answer why judgment should not be given against 
them. It’s not the same as a subpoena in a criminal case, 
which is issued only to witnesses. 
 
If the defendant does nothing about the summons, the 
plaintiff may apply for a default judgment (a judgment 
without a trial) against the defendant. If the court grants 
this, the plaintiff can claim against the defendant’s 
property with a warrant of execution. The court will take 
some of the defendant’s possessions and sell them to 

This chapter describes: 

The procedure of the civil court; 

The special procedures relating to divorce cases; 

How civil procedure differs from criminal procedure; and 

The specialised terminology used in civil cases 
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raise money to pay the plaintiff. 
 
Pleadings, particulars of claim and declarations 
Whether the defendant is reacting to the summons or to 
the default judgment, they must respond quickly if they 
intend to defend themself in court. They must respond 
within ten days in both a Magistrate’s Court and a High 
Court action. If they live beyond the court’s jurisdiction, 
they have 21 days. 
 
When the action is taking place in the High Court, the 
defendant must file a plea (an official response or 
answer), either admitting or denying the plaintiff’s 
allegations and explaining why the plaintiff should not be 
entitled to win against them. 
 
The defendant is also entitled to lodge a counter-claim 
(which can be a statement that the plaintiff is actually to 
blame, or a completely separate claim brought by the 
defendant against the plaintiff) to which the plaintiff in 
turn must plead. This happens most often in motor vehicle 
accident insurance cases. 
 
The plaintiff will then respond. Together, all these 
documents are known as pleadings. The purpose of the 
pleadings is to set down the dispute clearly and concisely 
and enable the presiding officer to determine what the 
actual dispute is about. 
 
If the original summons had a particulars of claim (a 
detailed schedule of what is claimed) attached, the 
plaintiff’s first pleading is also known as the particulars of 
claim. If the original summons did not include this, the 
plaintiff must file a second document known as a 
declaration. If the particulars of claim or declaration do 
not appear to contain a proper legal basis for the claim, 
the defendant may file an exception – a document 
stating that the contents do not disclose a proper basis 
for the claim and asking the court to scrap the matter. 
 
Discovery 
After all pleadings have been exchanged, and if the court 
does not agree to any exception requested, the parties 
will ask for discovery (the disclosure of documents in the 
other party’s possession that will be used in court to 
support that party’s case). Any documents not disclosed 
at this stage may not be used in evidence without the 
special consent of the court. 
 
Once discovery has taken place, the parties attend a pre- 
trial or judicial management to ensure that the matter is 
trial-ready, then a court date is set on the court roll and 
the parties go to court.  
 
Settlement 
The parties can negotiate their own settlement 
(agreement about blame and compensation) before the 

matter reaches court, without the expense of a lengthy 
court battle. In High Court cases, the rules actually provide 
that the parties must meet before the trial to canvass 
(discuss) relevant issues, among them an invitation to 
make an offer of settlement. 
 
5.2.1 Divorce cases and marriage law 
Divorce and separation 
A separation (a decision to live apart) is not the same 
as a divorce. A separation may be completely informal: 
just an agreement between the two parties. Or it may be 
formal: an attorney draws up the terms of the agreement. 
In either case, the courts are not involved and the two 
parties remain married in legal terms. However, a formal 
separation agreement may be useful evidence in court if 
the parties later decide to divorce (dissolve the marriage 
and make the separation permanent). 
 
Grounds for divorce 
There are only two grounds for divorce: 

The irretrievable (can’t be repaired) breakdown 
of the marriage; or 
The mental illness (for at least two years) or 
continuous unconsciousness (for at least six 
months, supported by medical evidence) of one 
party. 

 
Infidelity (being unfaithful), desertion, drug or alcohol 
addiction or domestic abuse, are only evidence for 
irretrievable breakdown, not grounds in their own right. 
Reporters should not describe them as grounds; say 
‘irretrievable breakdown by reason of ...’ 
 
Customary and religious marriages and civil court divorce 
The Recognition of Customary Marriages Act came into 
force in 2000, recognising the rights of marriages 
contracted by willing parties over the age of 18 married 
according to the customary law of their community, so 
long as such marriages were registered; couples had until 
2016 to register them. However failure to register the 
marriage does not affect its validity. The Department of 
Justice defines a customary marriage within a framework 
where ‘‘customary law’ means the customs and usages 
traditionally observed among the indigenous African 
peoples of South Africa and which form part of the culture 
of those peoples.’  
 
This ‘indigenous African peoples’ framework means 
Hindu, Muslim and Jewish religious marriages are not 
recognised as legal unless the couple has also had a civil 
marriage ceremony – although since 2014 Muslim imams 
have been able to register as marriage officers, giving the 
marriages those individuals conduct legal recognition.  
  
The same grounds for divorce that apply to civil marriages 
now apply to registered customary marriages. But couples 
married by Hindu, Jewish or Muslim religious rites without 
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a civil marriage are not yet considered by the law to have 
been legally married, so they do not need to use the 
courts for a divorce. The lack of legal recognition for 
religious marriages makes exiting a marriage much more 
difficult for women married by religious ceremony only, 
because they cannot use the divorce courts.  
 
However, if couple in a religious marriage has a legal ante 
nuptial contract (‘ANC’: a contract signed before 
marriage about who owns what), the civil courts could 
well be involved if the marriage breaks up and there is a 
breach of contract dispute around the division of property. 
This isn’t a divorce action as such, and is therefore not 
governed by divorce reporting rules. 
 
In 2010, a Muslim Marriages Bill was approved by 
Parliament, but never signed into law. In 2018, the 
Western Cape High Court held that the lack of legal 
recognition for Muslim marriages violated the 
Constitutional rights of Moslem women and children to 
equality, dignity and freedom of religion. The court 
ordered that legislation be brought into line by August 
2020, but this deadline remains suspended pending an 
appeal by the Constitutional Court. The Supreme Court of 
Appeal declared the Marriage Act and Divorce Act 
unconstitutional insofar as they fail to recognise Muslim 
marriages and these declarations of invalidity were 
referred to the Constitutional Court for confirmation. The 
Department of Home Affairs in a presentation to 
Parliament in May 2020 promised that a new unified 
marriages policy would be presented to Parliament by 
March 2021. Instead, a new Green Paper has been 
published. 
 
Changes in the marriage law under way 
At time of writing a Green Paper on Marriages has been 
published (May 2021) for public comment. This 
proposes extending legal recognition to all marriages in 
every tradition, including polygynous (multiple wives) and 
polyandrous (multiple husbands) marriages, establishing 
that no single marriage form (in/out of community of 
property) should have legal recognition as the ‘default’ 
form, tightening up the requirements around consent to a 
marriage and affirming the legal age for marriage as no 
younger than 18.  
 
Who is bringing the case, which of the two grounds for 
divorce is being cited, and the decision/settlement are the 
only facts news organisations are allowed to publish 
about a divorce case. 
 
Settlements 
A court will not allow a divorce until it is satisfied suitable 
arrangements have been made for any children. Other 
aspects the court may rule on are: 

Access of the partner who does not have custody to 
the children (visitation rights); 

Maintenance (support) for the children; 
Maintenance for the partner who needs it; and 
Division of property. 

 
How the division of property is decided depends on a 
number of factors, including when – because different 
marriage laws came into force at different times – and 
how the couple was married. The relevant factors are 
whether the marriage was contracted in or out of 
community of property (the couple’s assets and earnings 
during the marriage are merged); with or without an ante-
nuptial contract; and whether the accrual system (taking 
into account increases in the value of property over time) 
forms part of any contract. 
 
These matters are complex with many possibilities for 
individual cases to vary in detail. Reporters writing about 
the terms of a divorce settlement should get the details 
correct and if necessary consult an expert about what it 
all means.  
 
5.3 Evidence and witnesses 
A civil trial is conducted like a criminal trial: in an 
adversarial manner, with each side presenting evidence 
and arguments and contesting the other side’s evidence 
and arguments. The role of the presiding officer – judge 
or magistrate – is to decide which side or argument is 
most likely or true: as in all civil cases, the burden of proof 
is not ‘no reasonable doubt’ but ‘balance of probability’. 
 
And so the plaintiff will set out his case and lead evidence, 
using witnesses, whom the defendant will cross-examine. 
Then the defendant will lead her witnesses, whom the 
plaintiff will cross-examine. A great deal of evidence in civil 
cases is often documentary, which is why establishing its 
status through disclosure is so important. 
 
Upon conclusion of all the evidence, both parties’ lawyers 
or counsel will then address the court after which the 
presiding officer will deliver judgment. 
 
Motion court 
Normally it is only civil cases where the facts are disputed 
that have to be settled in a trial with witnesses.  
 
In other matters – for example those that seek clarification 
on a question of law, where a claim is unopposed, or 
where the High Court rules lay down a different procedure 
– a party seeking redress or relief may simply institute the 
process by notice of motion on the basis of affidavits 
(sworn statements). The aggrieved party applies to court 
and is therefore known as an applicant, while the other 
party is known as a respondent. The notice of motion 
is, where necessary, served on the respondent with a 
notice of the time and place of the hearing. 
 
High Courts normally set aside one day a week to hear 
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unopposed applications in what is known as motion court. 
These applications mainly concern unopposed requests 
for liquidation and sequestration orders (bankruptcy 
and seizure of assets), voluntary surrender, appointments 
of curators bonis (officers to look after estates or the 
welfare of unprotected or incapacitated people), the 
admission of legal officers (attorneys, conveyancers, 
notaries and advocates) and interdicts. 
 
Divorce is normally an action instituted by summons. But 
if a divorce is uncontested, it too will be heard in the 
motion court. 
 
Where it appears that there is only one interested party, 
the court may issue a provisional order (Rule Nisi - nisi is 
Latin for ‘unless’) along with a return date calling on other 
parties to respond if they wish. On the return date, the 
court may confirm the provisional order or order its 
withdrawal. 
 
Provisional orders are published in the local media to 
ensure that members of the public concerned can learn 
about them. They may also be published in the 
Government Gazette or made public by other means 
where the court orders it or the law around the case 
requires it.  
 
5.4 Verdicts and sentences 
The presiding officer may reserve judgment, which 
means that although the case has been finalised, 
judgment will only be announced at a later stage – at the 
presiding officer’s discretion. 
 
The judge may find in favour of the plaintiff or partially 
uphold the plaintiff’s claim or find in favour of the 
defendant. 
 
Reporters should note these are not the same as finding 
someone guilty or innocent and must never be 
paraphrased as such. 
 
The judge can also rule that the defendant gets 
absolution from the instance, which means that the 
plaintiff was unable to produce enough evidence to allow 
the court to reach a decision. This judgment allows the 
plaintiff to bring the suit again when he/she has gathered 
sufficient evidence. 
 
Costs 
The general principle is that the party for whom the court 
finds (the winning or successful party) is entitled to claim 
his legal costs from the other party. These costs are 
limited to the permitted costs of the court proceedings 
calculated according to a specific tariff (party-and-party 
costs). The successful party will normally still have to pay 
their own attorney’s fees for other services rendered in 
connection with the case, (attorney and own-client costs) 

– for example, counsel’s costs for an opinion before the 
trial. The attorney is entitled to claim attorney and own-
client costs from his or her client and these are payable 
whatever the outcome of the case. 
 
Both the High Court and the Magistrate’s Courts have 
tariff guidelines for day-to-day conduct which include the 
scales of fees for party-and-party costs. 
 
Small Claims Court 
If the damage suffered is very small (less than R20 000), 
the complainant (the injured party) can decide to take the 
case to the small claims court, which is also a civil court, 
but with a much simpler, quicker and cheaper procedure. 
 
The rules require that the complainant must contact the 
opponent (the person who allegedly caused the 
damage) by telephone and letter to try and reach a 
settlement before any steps are taken through the small 
claims court. If the opponent refuses to listen, the 
complainant sends an official small claims court letter of 
demand with a full description of the claim. 
 
The opponent has 14 days to reply. If he does not, the 
plaintiff asks the clerk of the small claims court to issue a 
summons. This can be given to the sheriff of the court 
(the court officer responsible for carrying out actions) to 
take to the opponent. The summons gives the opponent 
ten days to pay the claim. If the claim is not settled within 
that time, the summons also sets out a date when the 
opponent must appear before the small claims court. 
 
At the trial, the small claims commissioner (usually a 
lawyer) makes the decision. Like a judge or magistrate, 
the commissioner helps both sides to present their cases 
and explains the court procedure to both sides. The 
commissioner then asks all the questions. Both the 
complainant and the opponent can call any witnesses to 
support their cases. The commissioner will question the 
witnesses. The parties should also bring any documents 
relevant to the case (for example invoices, receipts, 
photographs, statements by other people) which could 
serve as evidence. 
 
The commissioner will decide, again on a balance of 
probabilities, who is right. 
 
When the commissioner has heard what he or she 
considers sufficient evidence to make a decision, the trial 
stops and judgment can be given. The commissioner does 
not have to listen to all the proposed witnesses if they 
think it is not necessary.  
 
5.4.1 Interdicts 
Not all civil actions are about compensation. Some 
concern preventing harmful (or potentially harmful) acts 
where the harm is considered to be within the area of civil 
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rather than criminal law. 
 
An interdict is a special kind of court order telling 
someone to do something, or ordering them not to do 
something – for example, in March 2021 the National 
Arts Council was ordered to pay out funds applied for by 
the National Arts Festival. The Council had originally 
agreed to pay the amount and signed a contract, but then 
discovered it had insufficient funds and proposed 
suspending payment and reducing the amount.  
 
Applications for interdicts are made by a lawyer to the 
High Court on behalf of a client or as part of the relief in 
certain cases. For example, in a defamation case there 
may be a request for a final interdict prohibiting further 
publication of the defamatory statements. 
 
Lawyers may also request a temporary interdict/ interim 
interdict (in other words, a short-term step which may be 
reconsidered by the court later). 
 
If an application is made on an urgent basis a person must 
prove to court that: 

The case is urgent and that there is a real threat 
to a right of the person if the interdict is not 
granted; 
That there is real evidence of the threat; and 
That no other legal action will protect the person, 
because any other action would be too slow and 
damage will have already been caused by the 
time the court grants an order. 

 
In these circumstances, the court will often grant an 
interim interdict, protecting the person for a short time 
until the other side can organise a defence to prove why 
the interdict should not be made final (permanent). 
 
A return date is set for the two parties to return to court. 
On this return date the court decides whether the original 
party still needs to be protected. 
 
If the other party breaks or ignores the interdict, he/ she 
will be in contempt of court and can be fined or jailed. 
Temporary interdicts usually only provide a breathing 
space for people to get lawyers and argue the matter in 
court at a later date.  
 
5.4.2 SLAPP suits 
A person can secure an interdict to prevent a newspaper 
from publishing a defamatory article. But if the newspaper 
can prove to the court that it has an arguable defence of 
truth and public interest, or another defamation defence 
such as reasonableness, the court will allow publication. 
The person who brought the action to court will end up 
having to face the unfavourable publicity – and having to 
pay the legal costs as well. 
 

However South Africa is seeing an increasing use of 
SLAPP (Strategic Litigation Against Public Participation) 
lawsuits: meritless defamation cases brought simply to 
delay publication or stifle public comment, and 
applications for the urgent interdiction of news stories 
detailing involvement in corruption by prominent figures. 
There are no specific legislative mechanisms to deal with 
SLAPP suits and a defendant’s protection against an 
abuse of process is currently limited to the Vexatious 
Proceedings Act and the common law. 
 
In February 2021 the Western Cape High Court set an 
important precedent by recognising for the first time in 
South Africa that SLAPP may be a valid defence against 
such suits. Community activists protesting a mining 
project at Xolobeni Sands successfully argued that the 
defamation case brought against them was an abuse of 
court process, violated the Constitutional right to freedom 
of expression and was brought by the mining company 
concerned to intimidate and silence them, not to protect 
its own reputation. The court found that: 

 
‘It appears that the defamation suit is not genuine and bona 
fide, but merely a pretext with the only purpose to silence its 
opponents and critics. Litigation that is not aimed at 
vindicating legitimate rights, but is part of a broad and 
purposeful strategy to intimidate, distract and silence public 
criticism, constitutes an improper use of the judicial process 
and is vexatious. The improper use and abuse of the judicial 
process interferes with due administration of justice and 
undermines fundamental notions of justice and the integrity 
of our judicial process. SLAPP suits constitute an abuse of 
process… inconsistent with our constitutional values and 
scheme.’ 

 
No media organisation has yet tested the SLAPP defence, 
but a foundation for doing so is starting to be built. 
However, fighting and winning such cases may still 
demand more resources than small media organisations 
can mobilise. 
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.. .. Reportingg Tips.. ..  

All the reporting points, rules and convention about criminal procedure apply to civil cases too.
Pay close attention to what is going on and take detailed notes. It is not always clear from the content of 
evidence and questioning who the injured party is, particularly if the defendant is bringing any kind of 
counter-claim.
The key additional reporting point for civil cases is to get the terminology correct. Is somebody a plaintiff or 
a complainant, a respondent or a defendant? A person ordered to pay damages has not been ‘fined’ (even 
if the effect on their bank balance is the same!). Costs are not the same as damages. A finding against is 
not the same as ‘finding guilty’.
When following divorce cases, remember that Section 12 of the Divorce Act (1979) and the Maintenance 
Act (1998) allow courts to restrict reporting and hold hearings in camera to protect any children under 18 
and the right to privacy of all the parties to a divorce.
Build up good expert contacts on the most complex aspects of civil cases (such as business and contract 
law). If in doubt, ask about puzzling aspects before you write your story. It is no disgrace to ask questions; 
it is far more disgraceful to put out an incorrect story – or be sued.
The multiple kinds of misconduct the media often lump together as ‘corruption’ can be breaches of civil or 
criminal law, depending on the details and circumstances of the case. We deal with these issues in detail in 
Chapter 9: Cases in the News.


