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Chapterr 4:: Criminal Proceduree 

4.11 Introduction:: whatt aree crimes?? 
Crimes are defined as offences against the community, 
even when the victim is an individual. Breaking certain 
laws (see the schedules at the end of this booklet) is 
viewed by the State as posing a threat to the order, safety 
and security of the whole community. So the State 
prosecutes on the community’s behalf to:

Remove the threat to the community;
Stop the community from taking the law into its own 
hands without a fair trial for the suspect;
Punish the offender;
Deter further crimes of this type (in more modern 
interpretations); and
Reform the offender.

The prosecution must prove four separate elements for a 
judge to find someone guilty of a criminal offence. These 
elements are part of the definition of any crime. 

They are that:
The act was prohibited by law (if the law permits an 
act, performing it is not a crime);
The act (actus reus in Latin) was actually committed 
(it isn’t a crime to think about doing something illegal 
– although the charge of ‘conspiracy’ covers 
discussing and planning a crime with others):
The perpetrator intended (intention is called mens 
rea in Latin) to commit the act; and
The perpetrator knew the act was against the law.

FAQ: ‘Are there acts which break the law but 
are not defined as crimes?’
Yes. Civil law (Chapter 5) deals with unlawful actions that 
are seen purely as conflicts between individuals, rather 
than as threatening public order. Here the aim of the 
judgment is to decide on measures to repair the damage 
done to the injured party (compensation), rather than to 

punish the defendant. The technical terms for some forms 
of civil wrongs are delicts or torts (see Glossary).

4.22 Howw criminall proceduree workss 
Reporting and opening a docket
When a crime is committed, the victim, normally known 
as the complainant, reports this to the police and makes 
a statement (an affidavit) about what happened. But 
because criminal acts are committed against the State, 
the police can also act without a complainant if they 
believe a crime has taken place. The police open a docket 
(assign the case a number) and investigate the matter.

4.2.1 The role of the police
Investigation
The police try to identify or track down suspects, and 
interview anybody who may have knowledge about the 
crime. 

Police do not have unlimited powers to investigate. The 
Bill of Rights protects the rights of all citizens, including 
suspected criminals. Police may not detain people or 
search their homes or possessions or seize their 
possessions without the necessary permissions 
(warrants), except in certain special circumstances. The 
police can ask a person suspected of having committed 
an offence, or who they believe will commit an offence, or 
who they believe has information about a crime, for their 
full name and address. If the person fails to give these 
details they can be fined R2 000 or jailed for up to six 
months.

This chapter explains:

The process followed to report, investigate and charge someone for a crime;

The rules governing police conduct during this process;

The definitions of some common crimes;

What happens in court;

The rights and restrictions on media coverage of investigations and court 
proceedings.
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When police interview suspects, they are obliged to warn 
them that they have the right not to answer questions or 
make statements, and that anything they do say may be 
used in any subsequent court proceedings. 
 
At this stage, reporters must not name or identify 
suspects. Be aware, too, that police often interview 
people merely because they are believed to have 
information. Any suggestion that a person interviewed for 
these reasons is a suspect in a crime is regarded as 
defamatory. It is also not generally in the public interest 
for a person to be identified as a suspect in a crime until 
that person has pleaded to the offence. (See 

‘Defamation’ in Chapter 10) 
 
The rules around search and seizure 
Police search to look for evidence, and seize (take away) 
items they consider relevant to the case. Police may enter 
premises (offices, shops or warehouses) without a 
warrant if they believe a crime has been committed or is 
about to be committed there. But they may not enter a 
private home without obtaining the householder’s 
permission, or a search warrant. 
 
Police obtain the authority to arrest or search premises 
(arrest warrant/search warrant) by declaring their 
grounds under oath before a magistrate. When they 
conduct a search under a warrant, the law says they may 
use ‘reasonable force’ to overcome resistance and may 
break down doors and windows to gain access. 
 
Police can search any person during a lawful arrest and 
seize any article found in their possession that they 
believe was used to commit a crime, or might be useful 
as evidence of the crime. Articles confiscated during the 
search must be entered in an evidence register kept at 
the police station. 
 
The Police Station Commissioner may authorise an 
intimate body search if it is believed a person in custody 
has concealed (hidden) a dangerous weapon or evidence 
of the alleged offence in or close to their body (‘about 
their person’). Only doctors may conduct intimate body 
searches and a female suspect may be searched only by 
a female police officer. 
 
Police must hand over any evidence seized during a legal 
search to the clerk of the court. At the end of the trial, the 
judge or magistrate may order that the evidence is 
returned to its owners, or that it is forfeited (given to the 
State) or disposed of (sold to the public or destroyed). 
 
Reporters have the right to attend a crime scene or follow 
police on a search and seizure operation, take notes, 
conduct interviews and take photographs. equally, the 
police have rights – derived from the Criminal Procedure 
Act and the South African Police Services Act – to prevent 
reporters (or any other citizens) from ‘interfering with 
their investigation’. This, however, allows police only to 
take steps to prevent reporters from obstructing police 
work. Taking photographs is not necessarily interfering or 
obstructing police. If police seize or destroy a reporter’s 
camera or notes, that is malicious damage and the 
reporter or the news organisation can lay charges against 
the police officer responsible. A complaint may also be 
made to the Independent Police Investigative Directorate 
(IPID: the body that investigates alleged police 
misconduct.) 
 
If any aspect of a citizen’s rights around search and 
seizure has not been respected, that person may sue the 

Intention 
A person cannot be convicted if it becomes clear 
they had no intention of committing the crime. So, 
for example, if a person committed a criminal act 
under hypnosis, while sleepwalking, while having 
some kind of fit, or as an involuntary physical 
reflex, they did not know what they were doing 
and there can be no crime. 
 
The courts also interpret intention as a person 
foreseeing (realising) the consequences of a 
criminal act, but wilfully deciding to ignore them. 
In this case, the court will find that the accused 
had ‘constructive intention’. 
 
Being drunk is not accepted by the South African 
courts as absence of intention. It is assumed that 
a person can foresee the possible consequences 
of excessive alcohol before drinking. Often, the 
courts judge alcohol as an aggravating factor 
(something that makes the crime worse). 
 
Children under the age of 10 cannot have the 
intention to commit a crime because the courts 
believe they lack criminal capacity (do not have 
the ability to know right from wrong). They should 
not be arrested and their matters are dealt with 
by the Children’s Court. In April 2010, the Child 
Justice Act came into effect to set up a separate, 
rights-based system for all those under 18 in 
conflict with the law. Under it, children between 
10-14 can be arrested, but the State has to prove 
in each individual case that the child has criminal 
capacity. Children between 14-18 can be arrested 
and are presumed to have criminal capacity. But 
in all cases, the provisions of the Act are intended 
to divert under-18s away from the criminal justice 
system, fast-track proceedings involving them and 
be primarily directed towards rehabilitation. At 
time of writing, a 2019 amendment bill proposes 
raising the age of criminal capacity from 10 to 12, 
and creating a schedule of crimes to guide 
sentencing. 
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Minister of Police in a civil case for damages. If an arrest 
is later found to be unlawful, then any associated search 
and seizure is also unlawful and the police officer who 
made the arrest is guilty of a crime. 
 
Police use of force 
Police are permitted to use only ‘reasonable’ force to 
enter premises or homes to make a legal search, or to 
subdue and detain a person when making a legal arrest. 
They are not permitted to beat up arrested people or use 
any other force beyond what is required to render the 
suspect compliant. They are not permitted to use physical 
force or psychological torture to extract a confession from 
someone. If police go beyond what a court deems 
reasonable, this may render the arrest illegal or the 
confession inadmissible. Police may only use lethal force 
(kill someone) under extremely limited conditions: to 
defend their own life or the lives of other people. Although 
these regulations remain in effect, statements from 
various politicians appearing to condone the pre-emptive 
use of extreme force have become controversial and 
inspired media stories at regular intervals over the past 
decade.  
 
Preparing the case 
As soon as the investigating officers believe they have 
enough evidence to take the case to court, the docket is 
handed to the National Prosecuting Authority for a 
decision on whether or not to prosecute the matter. If the 
evidence is not considered strong enough, the NPA will 
decline to prosecute, and the NPA also has the option, for 
first-time offenders only, of diverting the matter for 
alternative resolution (e.g. community service or 
treatment for a drug or alcohol problem). If there is doubt 
or disagreement about the adequacy of the case, it may 
be referred upwards through legal channels to the State 
Attorney for a decision. When police get the go-ahead, 
they apply to a magistrate for the necessary warrant(s) 
to arrest the suspects. 
 
Summonses and indictments 
Where the accused is not in custody and no warrant for 
their arrest has been issued, the clerk of the court can 
draw up a summons, informing the person of the time 
and place of the hearing and the nature of the charges 
faced, directing the person to attend the hearing. Where 
the hearing is to take place in the High Court, the 
summons is known as an indictment. 
 
4.2.2 Arrest, detention and bail 
Arrest 
Police may arrest anyone named in a warrant of arrest 
issued by a magistrate. They may also arrest without a 
warrant anyone who is: 

Committing or attempting to commit an offence in 
front of them; 
Suspected of having committed a Schedule One 

offence (see Table 1 at the end of this booklet) other 
than escaping from custody; 
Escaping or attempting to escape from lawful 
custody; 
Possessing any implement of housebreaking and 
unable to satisfactorily explain why they have it; 
Found possessing property which is believed to be 
stolen; 
Found at any place by night in circumstances that 
suggest they have committed or are about to commit 
an offence; or 
Suspected of being or have been in possession of 
stolen stock or produce; 
Suspected of making, supplying, possessing or 
transporting liquor or drugs or possessing or 
disposing of arms and ammunition; 
Wilfully obstructing police from doing their duty; or 
Suspected of being violent against a complainant at 
a domestic violence scene with the risk that the 
complainant will be hurt again. 

 
Note: At time of writing, contravening the various 
regulations of the Covid-19 National State of Disaster has 
been defined via the statements of several provincial 
police authorities as ‘not being arrestable offences’, 
although such contraventions do break the law and can 
attract admission of guilt fines (see below). However 
multiple arrests – sometimes including the use of force – 
have been made on these grounds, and this is certainly 
an area worth monitoring for news reporters.  
 
A person who has been arrested will be taken to the 
police station, where he/she can be held for up to 48 
hours (excluding non-court days, such as weekends or 
public holidays) before being brought to court. The police 
are entitled to take that person’s fingerprints, palm prints 
and footprints, as well as photographs and body samples 
from any part of that person’s body to establish 
distinguishing characteristics, features or marks. 
 
They are also allowed to check for the presence of HIV in 
the blood of anyone who is arrested on any charge, 
released on bail, or warned to appear for trial – these 
records are then destroyed if the accused is acquitted or, 
for whatever reason, the charges are withdrawn. 
 
An arrested person is known as a suspect; a person who 
has been formally charged is known as the accused. The 
law does not permit reporters to identify by name or via 
a photograph or other identifying details, anyone who is 
still only a suspect. 
 
Arrest and detention – rights and responsibilities 
The object of arrest is to ensure the suspect is present at 
a trial. To be lawful, an arrest must conform to four 
requirements: 

The arrest – with or without a warrant — must be 
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allowed by law; 
The person must be physically held, handcuffed or 
restrained in some way; 
The arrested person must be told why he/she is 
being arrested and what his/her rights are; and 
The arrested person must be brought to a police 
station as soon as possible. 

 
Anyone who has been arrested must be informed in a 
language that he/she understands of their rights; that: 

The person arresting them is a police officer; 
That they are being arrested; 
That they have the right to remain silent; 
That anything they say will be written down and used 
against them in court; 
That they are allowed to consult a lawyer of their 
choice (or may apply to the Legal Aid Board to have 
one assigned to them at State expense); and 
That they are allowed to be released on bail. 

 
The arrested person must sign in the arresting officer’s 
pocket book that they have been informed of their rights. 
Arrested and detained people all have the following pre-
trial rights: 

To remain silent and be informed that they are 
allowed to remain silent; 
To be brought to court within 48 hours, to be 
charged or informed why they are being detained; 
Not to be forced to make a confession or admission 
that could be used against them in court; and 
To be released on bail if it won’t harm the trial (‘is in 
the interests of justice’) to do so. 

 
Children who are arrested must be: 

Above 10 years of age: 
Brought before court within 24 hours; 
Informed of their rights and seen by a lawyer; 
Detained only as a last resort, with a place of safety 
and secure care the first option for their placement 
Detained separately from adults; 
Afforded special protection consistent with their age 
and developmental needs 

Parents or guardians must be informed of the detention 
and visits facilitated. 
 
All detainees have the right to be informed why they are 
being detained; 
 
Admission of guilt 
Sometimes a crime is so minor that the arresting police 
officer believes a court would only issue a fine. The officer 
may then give the accused a written notice directing them 
to appear in court at a specific time or admit guilt 
beforehand and pay an admission of guilt fine to the clerk 
of the court. The most common example of this is a 
speeding fine, where the speed is not so far over the 

permitted limit that the driver faces possible jail. 
 
4.2.3 The role of the courts, including bail 
decisions 
Between arrest and trial 
Once an accused has been arrested, he/she must be 
brought before court within 48 hours (excluding non-
court days). 
 
But although reporters may be present at this first 
appearance they may not name or identify the suspect 
unless and until a plea has been entered. 
 
Often, the suspect is asked to plead at this first court 
appearance. But sometimes police use this appearance 
simply to request an extension of detention, because their 
investigations are continuing. There may also be other 
reasons why a plea is not entered at this stage. 
 
Sometimes a prosecutor will decide that repeated pre-trial 
court appearances of suspects, simply to allow the police 
to continue their investigations, have gone on for an 
unreasonable time, and should end. If, at that stage, the 
prosecutor feels an adequate case has not been 
assembled, the judge or magistrate will order the case to 
be struck (removed) from the rolls. This is not an 
acquittal or a finding of guilt. The presiding officer is 
simply removing the case from the court’s business for 
the time being. If the police eventually assemble adequate 
evidence, the suspects can be re-remanded and the case 
started afresh – or new suspects may be identified.  
 
Reporters should note that after a case has been struck 
from the rolls, the original suspects are no longer 
suspects and must not be referred to as such. They are 
ordinary, presumed innocent, citizens unless and until the 
police re-arrest them. Their arrest and eventual release 
may be reported, but avoid terminology which implies 
wrongdoing; it is certainly defamatory. 
 
Bail 
Once they appear, suspects may apply for bail. Bail is 
when money (a surety) is paid or some other guarantee 
given (such as giving up a passport, promising to report 
to the police station at regular intervals and promising not 
to leave the court’s jurisdiction) by an accused, allowing 
him/her to be released from detention on condition that 
he/she appears in court on the date of the trial. People 
are normally allowed bail, unless they pose a flight risk 
(are thought likely to escape). If they do fail to turn up for 
trial, bail is estreated (broken). The conditional release is 
withdrawn and the person must pay the surety to the 
court.  
 
Bail can be granted in three ways: 

By the police. Police bail may only be granted before 
a suspect’s first court appearance, by a 
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commissioned police officer who has consulted the 
investigating officer. Police bail may be granted for 
any offence except those listed in Part II and III of 
Schedule 2 (see Table 1). The police may not put 
any conditions on the bail and the bail must be paid 
in cash. The arrested person must be given the 
opportunity to phone family and friends, a lawyer, a 
religious counsellor or a doctor, to raise funds for the 
bail. The arrested person must get a receipt stating 
the sum paid and the time, date and place of the trial. 
Police bail may only be granted before the first 
appearance. 
By the Director of Public Prosecutions or a 
prosecutor. This bail may be issued before the first 
court appearance by either, in consultation with the 
investigating officer in terms of Schedule 7 offences 
(see Table 1). Conditions may be imposed on this 
bail. 
By the court. A court can release an accused on bail 
at any stage in the proceedings. However, this 
normally occurs during the accused’s first 
appearance. A bail application is dealt with in the form 
of an inquiry. Those standing accused of Schedule 5 
offences (see Table 1) have to satisfy the court that 
they need not remain in custody and that they will 
return to face trial. Those accused of Schedule 6 (see 
Table 1) offences must show exceptional 
circumstances for bail to be granted. Judges are 
currently permitted to take ‘community sensitivities’ 
into account when making bail decisions. 

 
At time of writing, the proposed Criminal Justice and 
Related Matters Amendment Bill proposes significant 
tightening of these bail conditions for those accused of 
gender-based violence crimes.  
 
If the court awards the accused bail, they are released 
from custody and remain free until the trial ends – unless 
they violate the conditions of their bail or commit other 
acts (such as contacting witnesses) which lead the police 
to request that bail is withdrawn. 
 
If the accused are a threat to the administration of 
justice, because there is a very real fear that they will 
tamper with (threaten) witnesses or abscond 
(disappear), the prosecution may ask the magistrate to 
refuse bail, after which the accused will be remanded 
(kept) in custody until the next sitting of the court. 
 
Don’t use the term ‘remanded on bail’ in reports; it is 
inaccurate and confusing. 
 
Where the offence is comparatively minor, the accused 
may be released on a warning to appear at a given date. 
Where this happens, the accused are said to be released 
on their own recognisance – in other words, they take 
the responsibility themselves to appear in court when 

they are told to. If they don’t appear, they are guilty of an 
offence and can be held in custody until the trial is over. 
 
Types of crimes 
The Criminal Procedure Act classifies offences into 
different schedules that have a bearing on bail 
applications and also on the manner in which the arrest 
may be made. Some offences appear in more than one 
schedule; when the accused is charged, the prosecution 
states the schedule of their crime. (See Table 1) 
 

When a person is killed: murder and 
culpable homicide 
Newspapers often write about ‘manslaughter’, but 
the term ‘manslaughter’ – probably picked up 
from US television crime series – is not used by 
South African courts. When a human being is 
unlawfully killed (because there are cases where 
people can be lawfully killed, for example, if self-
defence can be proved), this crime is murder if 
the prosecution can prove that the killer intended 
their wrongful act against the victim to cause 
death. 
 
There are also cases where direct intent to kill 
cannot be proved, such as when someone hits 
another person during a fight and that person 
dies. The State may then be able to prove only 
that a reasonable person would have foreseen 
death resulting from this action, and that the 
accused did nothing to prevent this. The accused 
would be guilty of the lesser charge of culpable 
homicide (a killing for which they carry the 
blame). That is the correct term for 
‘manslaughter’ in our courts. However, while 
culpable homicide is a Schedule 1 offence, it is 
the specific circumstances around any killing that 
determine which schedule it falls under.  
 

 
For a detailed discussion of the developing law around 
crimes related to gender-based and domestic violence, 
see Chapter 9: Crimes in the News. 
 
4.2.4 Trial 
What happens in court? 
 
Rights of the accused 
All accused people have the right to a fair trial, which 
includes: 

To be presumed innocent by the court until they are 
proven guilty; 
To have enough time and space to prepare their 
defence; 
To be told that the State will give them a lawyer at 
State expense, if they cannot afford one and if not 
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having a lawyer would end up with them being 
convicted unfairly;
To have a trial begin and end without ‘unreasonable’ 
delay;
Not to be tried for a crime for which they have already 
been tried and been either convicted or acquitted. 
(This does not apply when they were acquitted on a 
technicality and the prosecution is bringing the case 
to court again with new evidence);
To be present when the trial happens; and
To be tried and given information in a language that 
they understand.

The rights of children and young people (juveniles) 
in the courts
A child under the age of 10 is deemed to lack criminal 
capacity and cannot be convicted of a crime. The same 
assumption is also made about children between the ages 
of 10 and 14, but in this age group the prosecution is 
given the opportunity to prove otherwise.

Young people under the age of 18 suspected of having 
committed criminal offences are called ‘juvenile 
offenders’.

Children and juveniles in court must be:
(If convicted and sentenced) sent to a suitable centre 
for juveniles; and

Be detained only as a last resort, with a place of 
safety and secure care the first option for their 
placement.

Children under the age of 18 have the right:
To be detained separately from adults; and
To special protection respecting their age and 
development needs.

Young people who are homeless (‘street children’) have 
the right to exactly the same treatment and safeguards 
(and reporting safeguards) as any other children.

No publication of any report is allowed where the identity 
of a child involved in a case in whatever capacity can be 
deduced, unless the court decides it is ‘in the interests of 
a particular person’ and ‘fair and just’. If you break this 
rule you can be charged with a criminal offence.

A party to the proceedings (someone involved in the 
case) may apply for access to case records for up to a 
year after the completion of the inquiry. Outsiders are not 
explicitly prohibited from access, but there is no express 
right to access.

The press can be denied these records.

If a child is transferred from the criminal (juvenile) court 

Key players: (1) Judge (2) Stenographer  (3) Registrar (4) Prosecution 
(5) Defence counsel  (6) Public gallery. Wilson Mgobhozi, The Star
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to the children’s court, the criminal case must be 
postponed until the children’s court comes to a decision 
about the child’s status, guardianship and any other 
relevant matters. 
 
Pleas 
When the accused is formally charged, they will be asked 
to formally plead. There are nine possible pleas: 

Guilty; or 
Not guilty; or 
Autrefois acquit (that the accused has already been 
tried on this charge and acquitted); or 
Autrefois convict (that the accused has already been 
tried and convicted on this charge); or 
That the accused has been tried convicted and 
pardoned on this charge; or 
That the court does not have jurisdiction; or 
That they have been discharged from prosecution 
because they have turned state witness; or 
That the prosecutor has no title (reason) to 
prosecute; and/or 
That a court order prevents the prosecution from 
being started or resumed. 

 
If the accused refuses to plead, the court will enter a plea 
of not guilty. Where the accused pleads guilty, the 
presiding officer may automatically convict and sentence 
if the case does not merit imprisonment or a minimal fine. 
If the case merits more severe punishment the judge must 
question the accused on each of the allegations on the 
charge sheet and, once satisfied, may impose a harsher 
sentence. 
 
A magistrate has the same power and the same 
responsibility, except where the punishment deserved is 
higher than a local magistrate has authority to impose. 
Then the case must be handed to the regional magistrate 
for sentencing. 
 
If the presiding officer is not satisfied with the accused’s 
guilt, the court will be ordered to enter a plea of not guilty 
and the trial will proceed on this basis. The presiding 
officer may refuse to accept a guilty plea where the 
accused is not represented by a lawyer, or illiterate 
(unable to read) and/or under a false impression (doesn’t 
understand). Once a plea of not guilty has been entered, 
the task of the prosecution is to prove beyond a 
reasonable doubt that the accused is guilty as charged.  
 
A state prosecutor represents the prosecution (the State) 
in a Magistrate’s Court; the state advocate fills this role in 
the High Court. 
 
Cases are conducted in an adversarial manner: in other 
words, the State puts its case forward by presenting 
evidence and the testimony of witnesses. The person 
accused or their representative tries to disprove this case 

through questioning and presenting additional evidence, 
and the State in turn tries to disprove the accused 
person’s claims. (‘Adversarial’ in this use is simply a 
description of the process; it does not imply an attitude.) 
 
The case begins with the prosecution presenting its case 
before the judge or magistrate, leading (presenting) 
evidence and calling witnesses to give their evidence 
(testimony) about the accused’s guilt. This is known as 
the examination-in-chief. 
 
After the prosecution has led its evidence, the accused or 
their representative (defence counsel) will be allowed to 
cross-examine (question) each state witness to test 
how reliable their evidence is, and to contrast their 
testimony with the accused’s version of events. 
 
The prosecution will then re-examine the witness about 
any uncertainties raised or new facts introduced. When 
the prosecutor has placed all the evidence before the 
court, the case for the prosecution is considered closed. 
 
The defence can then ask the presiding officer to 
discharge (dismiss) the State’s case, presenting 
arguments that the State has been unable to prove guilt 
beyond a reasonable doubt. 
 
The presiding officer may decide at this stage that there 
is ‘no case to answer’ or that insufficient evidence has 
been presented by the prosecution. 
 
If this happens, reporters must no longer describe the 
person as an accused or suspect. 
  
But if the court does not agree to this application, the 
defence will lead their own evidence to prove why the 
accused is not guilty. The State will have an opportunity 
to cross-examine all defence witnesses after they have 
given their testimony, to test their reliability. 
 
At the end of this, both the prosecution and the accused 
or his counsel will be given an opportunity to argue their 
respective cases after which the court will retire (the trial 
will be postponed) while the presiding officer considers 
the case and comes to a verdict (the decision).  
 
4.2.5 Evidence and witnesses 
Evidence 
South African rules of evidence come from the time before 
1969 when there was a jury system: where a committee 
of 11 ordinary citizens with no special legal knowledge 
listened and decided on the case. Because a jury was 
made up of non-specialists, evidence had to be led in a 
way that was clear, unambiguous and free of prejudice. 
So most of the rules of evidence deal with ruling out 
evidence that, even if relevant, could unfairly prejudice 
(harm or influence) the court against an accused. 
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Evidence may be oral (spoken), documentary (papers) 
or material (a physical object). All evidence must be 
relevant: it must go towards proving or disproving an 
issue. Irrelevant evidence will not be admitted (allowed). 

Direct evidence is the evidence of someone who 
has seen, heard or experienced something for 
themselves.  
Circumstantial evidence introduces factual 
information that can be used to prove or infer 
something else – for example, if an accused lied 
about or cannot prove where he was at the time of 
the crime, that might be used to infer that he was 
present at the crime scene. But circumstantial 
evidence is only accepted where the inference drawn 
from it is consistent with all the other evidence led. In 
a criminal case it also has to be the only reasonable 
inference in the light of all the facts. In a civil case it 
also has to be the most plausible conclusion from 
among several conceivable ones. 
Hearsay evidence is an account of a statement 
made by a third party who is not present in court. A 
court has the discretion to admit hearsay evidence. 
Its decision will depend on the circumstances. 

 
Types of evidence that cannot be admitted are: 

Evidence obtained without a warrant, or through 
undue duress and torture (the investigating 
officers may find themselves liable for criminal 
prosecution). No evidence, confession or admission 
can be led in court if it has been obtained in this or 
any other way that has violated the accused’s human 
rights. 
Evidence of character. This is seen as irrelevant: 
even ‘good’ people can commit crimes; and ‘bad’ 
people do not always do so. In a criminal case the 
court is not permitted to hear evidence about an 
accused’s previous convictions until after the accused 
has been convicted. But if the accused claims during 
the trial that they are of good character or attacks the 
character of the prosecution’s witnesses, the judge 
may lift this ban, as they also will if the previous 
conviction is an element of the current charge. 

 
The role and rights of witnesses  
Anybody who knows anything relevant to the crime in 
question may be called as a witness. This can include 
people who saw or heard something related to the 
incident and expert witnesses called to comment on 
context or evidence. Witnesses honestly and fully 
describing what they know about a case can provide 
some of the most compelling evidence, and because it is 
live human speech, rather than the dry, prepared legal 
language of court officers, it provides lively, readable 
content for the media. 
 
Police serve witnesses with a subpoena (notice that they 

have to appear) and penalties apply to witnesses who do 
not appear. It is a crime for anybody to try and persuade 
a witness not to appear, or to take any action to prevent 
them appearing.  
 
All employers must release their employees to appear as 
witnesses if they have been summoned; employers in the 
public service must also pay their employees during this 
time off work. Privately employed witnesses can claim 
their lost earnings from the court, and may be entitled in 
some circumstances to claim expenses or a witness fee 
to compensate for some of those expenses; a witness fee 
is not payment for appearing in court.  
 
Once at the court, all officers are supposed to treat 
witnesses with respect and protect their rights and 
dignity. 
 
To prevent their testimony and memories being biased by 
what other people may have said, and to avoid them 
influencing others, witnesses may not sit in the court until 
they are called to give their evidence, cannot leave court 
until excused by the prosecutor or magistrate, and are not 
supposed to discuss the case with other witnesses or with 
anybody else in the court building – including journalists. 
They must speak only about what they know directly; 
what other people have told them (hearsay) does not 
count.  
 
Witnesses are questioned on the basis of the statement 
they made and signed under oath to a police officer while 
the case was still being investigated. Unless the witness 
says otherwise on the stand, the court will assume that 
the statement was made freely, and the witness fully 
understood it and accepted all the details contained in it 
before they signed it.  
 
Witnesses cannot be forced to answer questions that 
incriminate them or their spouses or reveal confidential 
interactions between them, or them and their legal 
adviser. The court calls these matters privileged and 
places them off limits. The exception to this rule is where 
a man has beaten or raped his wife and she is the 
complainant in the case, or where the offence is one 
covered by the Child Care Act or the Maintenance Act. 
This does, however, not mean that spouses cannot testify 
against one another if they are willing to do so, only that 
they cannot be compelled.  
 
Witnesses cannot refuse to answer questions that would 
incriminate others. 
 
Witnesses may not be asked leading questions (questions 
that suggest the answer the prosecutor or lawyer wants). 
They must be encouraged to tell what they know honestly 
and objectively. 
 
Journalists, priests and doctors have no special privileges 
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on the witness stand and must answer the questions or 
face the court’s sanction. For journalists, however, there 
may be professional and ethical considerations – such as 
protecting sources – that lead them to refuse to testify 
and submit to the penalties. (See Chapter 10) 
 
Witnesses must be capable of understanding the court 
proceedings. Mentally disabled and intoxicated persons 
may be ruled incompetent to testify – although the courts 
may want to hear specialist evidence about a witness’s 
mental state before reaching this conclusion. Presiding 
officers must satisfy themselves that any children called 
to testify are capable of understanding their duty to speak 
the truth. Children and mentally disabled witnesses may 
be assisted by a court-appointed intermediary who 
conveys the evidence-related questions from the 
prosecution, the defence or the presiding officer in a 
manner which is sensitive and understandable. 
 
When reporting witness testimony it is important to make 
it clear that each witness is only putting one piece into 
the whole fabric of evidence being presented, and that 
they may be lying, may have their own motives for what 
they select to say, or may not have all the knowledge they 
claim. It is the duty of the presiding officer at the end of 
the trial to decide if their piece fits, how important it is, 
and what it means for the final court decision. Report 
testimony only as testimony –’the witness claimed/ Judge 
X heard that …’ – not as an undisputed fact.  
 
If you are broadcasting or tweeting from court, the need 
to be brief and concise should never get in the way of 
making it absolutely clear which witness said what. 
Always attribute before citing witness testimony (‘Mrs X 
said…’) and if you need to provide a long broadcast 
paraphrase, insert the name of the speaker at least once 
more.  
 
4.2.6 Verdicts and sentencing 
Sentencing can happen immediately after all the evidence 
and arguments have been heard. But in complex cases 
the presiding officer may need time to put everything that 
has been said together, weigh its significance and draw 
conclusions.  
 
The presiding officer may acquit the accused (find they 
did not commit the crime) who will be free to leave the 
court or convict them as charged (find that they did), or 
of a lesser offence. For example, a person accused of 
murder may be convicted instead of culpable homicide; a 
person accused of rape may be convicted of sexual 
assault; or a person charged with robbery may be 
convicted of being an accessory after the fact (they 
helped the robber but did not carry out the actual 
robbery). 
 
Where a presiding officer has convicted the accused, both 

the prosecution and the defence will then be given the 
opportunity to argue over the possible sentence 
(punishment). 
 
From this stage on, the media may describe the accused 
as a convicted person/criminal (‘robber’, ‘rapist’, etc.) and 
do not need to use the qualifier ‘alleged’. 
 
The prosecution will lead evidence about factors in 
aggravation (factors that should make the sentence 
heavier) such as the accused’s previous criminal record, 
while the defence will lead evidence about factors in 
mitigation (factors that could persuade the presiding 
officer to pass a lighter sentence). (See Chapter 7) 
 
If someone is acquitted, they can never be re-arrested and 
charged on exactly the same charge for the same crime. 
(We often use the American phrase ‘double jeopardy’ for 
this, but it isn’t a South African legal term.) If people are 
dissatisfied with a criminal verdict, they may seek 
compensation in the civil courts (see Chapter 5). For 
example, the relatives of a murdered person may sue the 
alleged killer for the income they lost through the death 
or for compensation for their psychological distress. They 
would have to prove in the civil courts that the alleged 
murderer caused these harms. But even if they succeed, 
they have not proved the defendant guilty of the criminal 
charge of murder; they have proved only their own right 
to damages.  
 
Reporters must be extremely careful how they report 
these matters, and not use words that suggest or imply 
the defendant is now guilty of the original criminal charge. 
 
4.2.7 Appeals and judicial reviews 
At the end of a trial, a convicted person or his/her counsel 
may declare an intention to appeal – that is, to ask a 
higher court to look again at the process and the decision, 
to determine whether they were legal and appropriate. 
Appeals may be either against the verdict or the sentence 
and grounds rely on proving that the presiding officer 
made an error of either fact or law in arriving at their 
judgment. Appeals pass up through the hierarchy of 
courts, from lower to higher and leave (permission) to 
appeal to a higher court has to be granted at each stage, 
based on whether the grounds for the appeal are 
considered sufficient to have some chance of success. 
 
A court of appeal looks again at the case that was before 
the lower court on its own merits (based on the records, 
with no re-hearing of evidence, just additional arguments 
from lawyers). If it decides the decision of the lower court 
was wrong, it sets that decision aside and replaces it with 
the correct one. for instance another court may find that 
a sentence was too light or too heavy.  
 
Judicial review on the other hand does not re-consider the 
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merits of the case, but instead considers the manner in 
which the decision was reached, for example if the 
presiding officer did not consider all the information 
before them in reaching the decision or that they made 
an error of law. A review does not reconsider the 
verdict/sentence of the lower court, but is permitted to 
look only at whether the process leading to that decision 
might have been flawed. 
 
Prior to 2014, the SCA was the final decision-making 
body in most cases, unless the case had constitutional 
implications, in which case an appeal to the Constitutional 
Court was allowed. The situation changed in 2014 after 
the passing of the Constitution Seventeenth Amendment 
Act 72 of 2012, which added section 167(3)(ii) to the 
Constitution. This provides that any matter which ‘raises 
an arguable point of law of general public importance’ can 
now be appealed to the Constitutional Court.12 In other 
words, in many cases the Constitutional Court is now the 
final court of appeal. 
 
4.3 Laws and conventions around reporting 
court cases 
Four main pieces of law impact on how news 
organisations may cover a court case. The general law of 
contempt (disrespecting the moral authority of a court 
or court officer) and the specific instance of contempt 
known as sub iudice (publishing forbidden types of 
comment while a case is going on) are dealt with here. 
Defamation (publishing comment that brings someone 
into disrepute) does not relate only to court cases, but 
very often arises as a result of how published stories 
about cases have been written. This is dealt with in 
Chapter 10. The fourth area of law that affects the media 
is the constitutional right to privacy that all citizens 
have which may determine whether reports covering the 
private lives of individuals involved in court proceedings 
can be published. At the end of this section we examine 
what happens when reporters themselves end up in the 
dock for matters related to their professional work. How 
these and other laws impact on the activity of reporting 
live from the courts for broadcast and digital media is 
dealt with in Chapter 10: attendance and access.  
 
Contempt of court 
Contempt can take place inside the court (in facie curiae) 
or beyond the court (ex facie curiae). 
 
Contempt is committed inside the court where someone 
misbehaves, insults the court or its officers or refuses to 
obey procedure or orders issued by the presiding officer 
while the court is in session. One example is allowing a 
cell phone to ring and answering the call. When this 
happens, the presiding officer can immediately declare 
the offender guilty of contempt and punish them to 

12 The Constitution Seventeenth Amendment Act 72 of 2012, available here: https://www.justice.gov.za/legislation/acts/const17th_2013gg36128no72.pdf 

preserve the dignity of the court and keep order. 
 
Contempt is committed beyond the court by any conduct 
that affects the presiding officer’s ability to administer 
justice without undue influence from elsewhere, including 
weakening that ability by undermining the authority of 
court orders. It also includes publishing information that 
prejudices or influences the outcome of the trial, interferes 
with witnesses or the presiding officer, or anticipates the 
decision of the court.  
 
Even when the court is not sitting, any person may 
commit contempt by publishing reports that ‘scandalise’ 
the court by unfairly casting suspicions or bringing into 
contempt the administration of justice – for example, by 
making unjustified personal attacks on the capacity, 
impartiality, honesty or motives of presiding officers. 
 
To commit contempt in relation to a court order it must 
be shown that the offender knew of and understood the 
order, and intentionally breached it, displaying bad faith 
(mala fides). That is very easy to demonstrate if a 
presiding officer has explicitly instructed: ‘the media must 
not publish…’ and then the media go ahead and publish 
the forbidden matter.  
 
The 2001 precedent set by State v Mamabolo allowed 
people to speak more freely about court processes than 
previously. A new definition of contempt, in line with the 
Bill of Rights’ support of free speech, began to be shaped 
when Russell Mamabolo, media spokesperson for the 
Department of Correctional Services described a judge’s 
decision as ‘wrong’. The judge convicted him of contempt, 
but the Constitutional Court, found that the right to 
freedom of expression changed how a specific form of 
contempt, scandalising the court, was defined. 
Scandalising the court was from that point limited to 
publishing comment likely to ‘undermine the authority of 
the judicial process’ (destroy public faith in judges and 
the courts). 
 
In 2007, the case of Midi-TV further eased the media 
position regarding contempt. Midi-TV had been ordered 
to hand over footage of a documentary based on the 
murder of a baby, colloquially referred to as ‘Baby Jordan’ 
to the Cape Directorate of Public Prosecutions. When the 
broadcaster resisted and appealed the order, the 
Supreme Court of Appeal upheld the station’s appeal, and 
stated there was no law compelling the broadcaster to 
hand over the footage.  
 
Additionally, in his ruling Justice Nugent also discussed 
the specific form of contempt known as sub judice 
(publishing critical comment on an ongoing case: see 
below). While affirming the need to uphold the rule of law 
and defend the integrity of the judicial process, he noted 
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the necessity of balancing this against protecting press 
freedom, and accepting the real-world situation of both 
courts and media: 

 
‘What is more relevant in all cases where there is the potential 
for prejudice is to determine when the risk of prejudice will be 
sufficient to constitute an interference with the administration 
of justice that justifies a corresponding limitation being placed 
on press freedom. For the administration of justice does not 
take place in private, completely shielded from public scrutiny 
and comment, and there is always the potential for some 
element of prejudice when the media report or comment on 
judicial proceedings.’ 13 

 
Comment still has to be fair, honest, balanced and made 
in good faith. 
 

Note on Liability 
What the media may publish was historically 
governed by the legal principle of strict liability: 
that whatever the circumstances or intention, the 
publisher was liable if they had been negligent: if 
it can be proved that the necessary processes and 
checks were neglected. This appears to bring it 
into line with the recent precedents around 
defamation (see Chapter 10), which are now 
considering whether and how the media was at 
fault when it published. 

 
Prejudicial comment and actions 
The test of whether something is prejudicial is ‘whether 
the statement or document in issue tends to interfere with 
the administration of justice in a pending proceeding’. 
This may include: 

Publishing the accused’s previous convictions after 
conviction but before sentencing, if these have not 
first been disclosed by the prosecution; 
Publishing a photo of the accused before an identity 
parade has been held; 
In certain types of matters, mostly relating to sexual 
offences, identifying a suspect before he or she has 
pleaded. Usually you may identify a suspect once they 
have been charged in court or appeared in court on 
the charges; 
Publishing an article implying that the accused is 
guilty before the presiding officer has made this 
finding; 
Publishing intimidating comments about or threats 
against witnesses, parties, assessors, judges or 
magistrates in pending proceedings or after a case 
has been finalised; 
Publishing false allegations of bias against the court; 
Trying to get interviews by pretending to be a court 
official or showing interviewees documents that you 
pretend are court documents. This is known as 

13 Midi Television (Pty) Ltd v Director of Public Prosecutions (Western Cape) (100/06) [2007] ZASCA 56; [2007] 3 All SA 318 (SCA); 2007 (9) BCLR 958 (SCA) 
(18 May 2007) 

simulating the court process; 
Obstructing court officials in the execution of their 
tasks or disobeying court orders; and 
Revealing the contents of Magistrates Court records 
before they are finalised or if this has been prohibited 
by in camera (closed) proceedings. 

Misunderstandings around ‘privileged’ information  
Everything said in open court proceedings, including 
negative comments on the character of role-players in the 
case, is sometimes said to be privileged, except where 
a presiding officer issues a specific order that certain 
information must not be published or the hearing is in 
camera.  
 
In this context, we use the term privileged to mean that 
you can publish it all without fearing prosecution – so long 
as you publish it accurately, in context, and without 
putting ‘spin’ on it. That is why accurate note-taking in 
court is so important. This kind of privilege extends to 
reporting requests made by a party in court for a presiding 
officer to recuse him/herself (withdraw from the case), 
suggesting bias or some other form of unsuitability to be 
the presiding officer. Stick to the exact words used in 
court. (Additionally, courts use the word ‘privileged’ to 
refer to the confidentiality that governs interactions 
between a lawyer and their client: in that case, it means 
those can’t be revealed.) 
 
However, this freedom to publish does not extend to all 
conversations with lawyers or other parties to the case – 
for example, in court corridors or on the court steps. If 
those are considered defamatory, they have no protection 
and your media platform can be sued. 
 
Sub iudice 
Sub iudice is Latin for ‘the case is under consideration’. It 
is a special type of contempt. The sub iudice rule means 
news organisations cannot publish comment that could 
affect how the presiding officer determines the case. It 
does not prevent reporting on the facts of the case. The 
rule exists to ensure a free trial, as guaranteed by the 
Constitution. It ensures that judgment is made on the 
evidence, not on public opinion led by the media. 
 
When does the sub iudice rule apply? 
Publishing information regarding a case during the police 
investigation and before any arrest is made is not sub 
iudice, but if it prejudices the outcome of the 
investigations it could constitute the crime of obstructing 
or defeating the ends of justice.  
 
A criminal case becomes sub judice the moment someone 
is arrested or when a summons or notice to appear in 
court is issued. Cases are sub judice from that point even 
though the trial has not started. Civil proceedings are sub 
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judice the moment a summons is issued, even if the 
summons has not been served.

A case remains pending – governed by the sub iudice rule 
– until the last court of appeal has delivered its judgment 
or the time allowed for noting an appeal has expired. 
However, in practical terms the risk of a prosecution 
during appeal is far less.

The rule does not apply to organisational meetings, 
inquiries or other investigative exercises that have not 
been granted by parliament the same status as a South 
African court of law; when people invoke it in those 
circumstances they are simply looking for an excuse not 
to comment. Nor does it apply to commissions of inquiry
(see Chapter 6).

Is the sub iudice rule changing?
The rule dates from the era of juries, whereas judges are 
obliged to ignore public comment and deliberate on the 
law as it stands. They are trained not to be swayed by 
extra-judicial issues like media debates. The sub judice
rule, as Nugent pointed out, must now be viewed in the 
context of the Constitutional right to freedom of 
expression. Courts will continue to adapt the rule in line 
with the precedents discussed above and new precedents 
as they arise.

Journalists in court: Section 205 and reporters as 
witnesses
Depending on the circumstances, it may be illegal under 
Section 205 of the Criminal Procedure Act for journalists 
to conceal their sources from a police investigation or a 
court. If a reporter is summoned under this section and 
refuses to appear, they are committing another form of 
contempt beyond the court. For journalists, this is an 
ethical call, based on the principle of protecting sources.

In 1999, the South African National Editors’ Forum 
(SANEF) reached a ‘Record of Understanding’ on Section 
205 (see www.sanef.org.za). Government acknowledged 
that maintaining law and order had to be balanced against 
the right to free expression. Newspapers were assured 
that if subpoenas (orders for journalists to appear) were 
issued, they could refer these to the DPP who would 
mediate, and take into account journalists’ need to protect 
their sources.

But photographers who had covered the August 1996 
lynching and burning of a Cape Town gangster, still found 
themselves faced with subpoenas and demands from the 
police for film and videotapes. Court battles followed and 
on Press Freedom Day 2000, police, authorised by the 
OPP, raided several media houses and seized this 
material. Since then, several new drafts of Section 205 

have been produced, but the Act remains unrevised in this 
respect.

In late 2003, then journalist Ranjeni Munusamy refused 
to appear before a government commission of inquiry 
(the Hefer Commission), claiming she had received death 
threats. Munusamy argued in a court action that a 
journalist had the right not to be called before a 
commission of inquiry except as a last resort. This 
argument was rejected by the court.

The record of understanding was breached when Section 
205 was invoked again in 2010 against two broadcast 
journalists working for e-TV, who had been ordered to 
reveal the identities of self-confessed thugs they had 
interviewed about their intention to rob tourists during the 
2010 soccer World Cup. Two cabinet ministers described 
the journalists as ‘crime kissers’ who had ‘given one 
finger’ to the law – but the police had arrested one of the 
thugs before the journalists had even appeared in court.

The updated document taking in Standing Order 156 
(dealing with relationship between reporters and the 
police) and incorporating the MOU on Section 205 of the 
Criminal Procedure Act has been consolidated. However, 
at its August 2021 AGM, SANEF noted that formal 
arrangements for ratifying this document with signatures 
from the Departments of Justice and Police, the SAPS, the 
National Prosecuting Authority and SANEF had still not 
been finalised. Check the SANEF main website for 
updates.

Since 1999, some South African journalists have found 
themselves under Section 205 scrutiny in a different way: 
when the authorities approach telecommunications 
providers under its provisions to access their phone and 
electronic communications records. This is a developing 
area of concern for media freedom.

Despite all this, there is no absolute ethical rule forbidding 
journalists from giving evidence; as former Wits University 
professor of journalism Anton Harber points out: ‘They 
can agree to answer every question except those 
compromising their professional obligations.’ Again, 
though, a refusal to answer can be ruled a form of 
contempt.

Journalists who find themselves facing a subpoena cannot 
report on the case concerned because they are caught in 
a conflict of interest. However they decide to respond, 
they have become a party to the case. This raises the 
suspicion they could be influenced because their position 
in the case might bias their reporting.
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.. .. Reportingg Tips.. ..  

There are many types of human interest stories to be found in the courts – even in minor cases. Court 
cases can also supply light or peculiar stories. For instance, a case of theft could become a ‘light’ story if 
the circumstances or the stolen goods are bizarre or out of the ordinary. The protagonists do not always 
need to be well-known people. 

Respect meticulously the rules about: 
o When someone can be described as ‘suspect’, ‘accused’, ‘the criminal’, etc
o When someone can be named/identified
o What types of utterance may count as ‘privileged’ or ‘prejudicial’
o Identifying children involved in cases in any capacity

As part of rights-based reporting, investigating whether the police and the courts followed prescribed 
procedures in how they treated defendants and witnesses at relevant stages of a case can become an 
important story in its own right. People do not need to be saints, or innocent, to be treated in accordance 
with their constitutional rights. 

What the defendant, witnesses and lawyers say in an adversarial court setting reflects what one side of the 
case chooses to foreground. Make sure your reporting – and especially the page furniture on your story 
such as headlines and blurbs – does not present it as the only truth before a verdict has been handed 
down. ‘Neighbour John Smith told the court he had seen the accused Jim Brown carrying the gun used in 
the murder’ is fine. A direct quote to that effect from Smith, contextualised with the fact he is a prosecution 
witness, is also fine. A bald headline just saying ‘Brown ‘waved murder gun’’ (even with those quote marks) 
might possibly give you problems if Brown is acquitted. 

Reporting on ‘celebrities’: Take care how you report on cases where one or more of the parties is a celebrity. 
Their status in court is no different from that of any other citizen. They merit no more favourable or less 
favourable media treatment because of their life outside the court case. That footballer whose goal won a 
precious international for South Africa may still be guilty. That other footballer who is regularly seen drunk 
and abusing bystanders may still be innocent. Bringing information from gossip-column coverage into your 
court reporting risks making it prejudicial or defamatory. If you omit information revealed in court because 
you are a fan, or want to keep a relationship with the person for other reporting purposes, you are breaching 
media ethics.




