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Chapter 3: The Players – Officials and officers of the courts 

 
 
3.1 Introduction 
When you first begin reporting from the courts, you may 
be puzzled by who does what, what some of the more 
mysterious titles mean – and who is the best person to 
ask for the information you need. This chapter unravels 
the mystery, and also describes the work of some of the 
external constitutional bodies that support the work of the 
courts. 
 
3.1.1 Judges 
‘Judge’ is the general title we give to the presiding officers 
in all the higher courts. 
 
High Court judges must have many years of practical 
experience as lawyers before being nominated by the 
Judicial Services Commission (JSC – see below) and 
appointed by the President. Normally they are serving 
senior advocates (silks) who have previously acted as 
judges for short periods. 
 
Because of the exclusion suffered by many lawyers of 
colour under apartheid, this has led to heated debates 
about how representative the judiciary (the community 
of judges) is, to conscious attempts to appoint a more 
diverse judiciary, and to allegations of tensions between 
long-serving and newly appointed judges from different 
communities. 
 
Judges in the High Court are generally referred to as ‘the 
bench’, from past times when they did indeed sit on a 
bench, although now they use rather grand carved 
wooden chairs. Usually one judge, wearing a black gown, 
hears a civil case, but if the matter is on appeal, three 
judges will make up the bench. 
 
One judge, wearing a red gown, hears a criminal case, 
unless the matter is very serious, in which case the judge 
can appoint two assessors to help. Assessors are usually 
advocates or retired magistrates. They sit with the judge 
during the case and listen to all the evidence presented 
to the court. At the end, they give the judge their opinion. 
The judge does not have to agree with the assessors’ 

opinions, but those opinions can be helpful in making a 
decision. 
 
All judges, whether in the Constitutional Court, SCA or 
High Court have guaranteed salaries, allowances and 
benefits that may not be reduced. The constitution 
guarantees the independence of the judiciary, and 
protecting judges’ benefits is seen as a way of protecting 
them from financial pressures and inducements. 
 
Removing judges 
Judges can be removed if the JSC finds they are incapable 
of carrying out their work (for example through serious 
mental or physical illness or injury), are grossly 
incompetent, or guilty of gross misconduct. At time of 
writing in 2021 a critical finding of the Judicial Conduct 
Tribunal (part of the JSC, see below) has been made 
against Western Cape Judge President John Hlophe, with 
the JSC recommending that he be impeached; how events 
subsequently unfold will indicate how effective these 
processes are in practice.  
 
Two-thirds of the National Assembly has to agree to a 
resolution calling for the judge to be removed 
(impeachment). Normally judges serve until they have 
amassed 15 years of service or have reached the age of 
75. 
 
3.1.2 The Judicial Services Commission 
The JSC is a body established under the Constitution to 
manage the appointment, and conduct of judges. It 
comprises: 
 

The Chief Justice; 
The President of the SCA; 
One Judge President nominated by the other 
Judges President; 
The Minister for Justice and Constitutional 
Development; 
Two practising advocates; 
Two practising attorneys; 
One university teacher of law; 

This chapter: 

Names the principal role-players in the court system; 

Explains how they are appointed or selected; and 

Explains what their roles are. 
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Six Members of Parliament (MPs) nominated by 
the National Assembly (of whom three must be 
opposition MPs);
Four members of the National Council of 
Provinces (NCOP);
Four other people nominated by the President 
after consultation with the leaders of all political 
parties; and
The Premier and Judge President of the particular 
province where that province’s judiciary is under 
discussion.

When appointments to the higher courts (High Court, 
SCA and Constitutional Court) have to be made, the JSC 
gives public notice of the vacancies that exist and calls for 
nominations. The names of the candidates to be 
interviewed are published and members of the public and 
professional bodies are invited to make submissions. The 
commission then holds public hearings. After the 
interviews the JSC deliberates (decides), and makes its 
decision in private.

The nature of JSC interviews is changing, as party politics 
intrude. At the time of writing the 2021 JSC interviews for 
the appointment of Constitutional Court judges had been 
challenged in the High Court by the Council for the 
Advancement of the South African Constitution (CASAC) 
on the grounds that party political and factional agendas 
influenced the JSC’s decisions. The JSC subsequently 
agreed to the relief sought by CASAC and the list of the 

candidates has been set aside. Fresh interviews for the 
Constitutional Court candidates will be conducted. 

As well as interviewing and shortlisting suitable 
candidates for the President to appoint to the higher 
courts, the JSC briefs the President on any matters 
concerning the administration of justice in the country or 
any matter relating to the judiciary. Part of the JSC is the 
Judicial Conduct Tribunal (JCT), which makes 
recommendations to the JSC based on complaints laid 
against judges.

3.1.3 Magistrates
Magistrates are the presiding officers of the lower courts. 
They hold law degrees, are appointed from among senior 
prosecutors and have passed public service examinations. 
Magistrates used to be appointed by the Minister for 
Justice and were civil servants (State employees) subject 
to the same codes of conduct and departmental 
regulations as other civil servants.

However, since the Magistrates’ Act of 1993, a 
Magistrates Commission has been set up to deal with the 
appointment of magistrates, functioning in much the 
same way as the JSC for the High Court. The Magistrates 
Commission is headed by a judge of the High Court, and 
comprises six magistrates (one regional court president, 
one regional magistrate, two chief magistrates, two other 
magistrates), members of Parliament, academic 
representatives, attorneys and advocates. The Minister for 

Figure 2: The law: who does what?
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Justice is represented by the Director General of the 
Department of Justice. 
 
The full commission meets four times a year. Between 
these full meetings, it functions through sub-committees 
dealing with appointments, grievances, ethics and 
misconduct, salaries and benefits, training and resource 
utilisation. The chairperson of each committee belongs, 
ex officio, to the commission’s executive committee. 
 
Magistrates’ previous role as State servants under 
apartheid meant that they were subject to the orders of 
politicians. The new constitution established the principle 
of the separation of powers (that, among other things, 
politicians should not be able to put pressure on the fair 
and independent administration of justice). So an 
important part of the role of the  Magistrates Commission 
is to develop the independence of the lower courts in line 
with that already enjoyed by the high courts.  
 
Judicial transformation 
As early as the mid-2000s, the  Magistrates Commission 
had indicated that it wanted to create a more diverse 
magistrates’ bench by broadening the pool from which it 
makes appointments and began to appoint admitted 
attorneys and advocates as acting magistrates and acting 
regional magistrates, as is done in the High Court. 
 
Judicial transformation on all benches has made positive 
progress since that period (with, for example, the 
appointment of the first female Judge President in 2010). 
However a 2018 CGE report noted that the overall 
diversity of the South African population was still not 
matched by the composition of its judiciary, with a 
disproportionate number of white male judges, and 
particular slowness in achieving gender parity.11 
 
3.2 The Department of Justice and 
Constitutional Development 
The Department of Justice and Constitutional 
Development has regional or provincial offices in the nine 
provinces of the country. The offices are run by the ‘Office 
of the Director – General’. The role of the department is 
to provide an accessible justice system in a constitutional 
democracy. Because of the principle of the separation of 
powers, they are forbidden from providing professional 
guidance, so that the integrity and objectivity of presiding 
officers is not compromised. 
 
3.3 Advocates and attorneys 
Advocates 
An advocate is a specialist legal practitioner working 
mostly in court, particularly the High Court. Sometimes 
the term ‘counsel’ is used for an advocate, sometimes the 

11 Commission for Gender Equality, Lack of Gender Transformation in the Judiciary: Investigative Report, 2016, available here: https://static.pmg.org.za/171031CGE-
Lack-of-Gender-.pdf 

far broader term ‘lawyer’. Before 1995, only advocates 
had the right to appear (‘right of audience’) in the High 
Court. Advocates are the people you see in the High Court 
making pleas on behalf of their clients and cross-
examining witnesses. 
 
Advocates have to complete an LLB degree at a South 
African university, do a year-long pupilage under an 
admitted advocate and then write the Bar exam. If they 
pass this exam, they will apply for admission to the High 
Court, after which they will work from Chambers (which 
are like law firm offices) on briefs (instructions) received 
from attorneys (see below). 
 
Previously, members of the public could not approach an 
advocate directly to take their case. They were supposed 
to first consult an attorney, who would refer their case to 
an advocate. The 2014 Legal Practice Act has since 
changed this position by regulating the whole legal 
profession and permitting members of the public to 
directly approach an Advocate. This is only permitted, 
however. if the Advocate operates a trust account (an 
account where the money of a member of public is held 
in trust). If the Advocate does not have a trust account, 
the previous position still applies and the member of the 
public still consults with an attorney, who then refers their 
case to an advocate. Essentially this means now that 
there are two types of advocates, those with trust 
accounts that can be approached directly and those 
without trust accounts.  
 
Advocates may voluntarily belong to Bar Associations, 
based in each of the High Court provincial divisions and 
governed by the Bar Council of South Africa. Bar 
Associations are responsible for the discipline of their 
members, but sometimes also make professional 
representations about policy issues. The Legal Practice 
Council, which is established in terms of the Legal Practice 
Act regulates the conduct of all legal practitioners 
including Advocates.  
 
Advocates are elevated to Senior Counsel (this is called 
‘taking silk’ and allows them to put the letters SC after 
their names) after long and distinguished service. Senior 
Counsel is the community from which, traditionally, judges 
have been selected. 
 
Attorneys 
Attorneys include conveyancers and notaries who draw 
up and process various types of legal and contractual 
documents. Attorneys are the public’s first port of call 
when seeking legal advice or help. Attorneys protect the 
interests of their clients, acting on behalf of them in legal 
matters outside court, drafting contracts for them and 
arranging representation in criminal and civil actions by 
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linking them with an appropriate advocate. 
 
Attorneys are legal practitioners holding a relevant law 
degree who have completed two years of articles of 
clerkship with a firm of attorneys and who have passed 
the admission exam, allowing them to apply for 
admission. Before 1995, attorneys could only appear in 
lower courts, but they can now apply for the right of 
audience in superior courts, including the Constitutional 
Court. 
 
The professional conduct of attorneys is regulated by the 
Legal Practice Council. 
 
3.4 Prosecutors 
The National Prosecuting Authority 
The National Prosecuting Authority (NPA) institutes and 
conducts criminal proceedings on behalf of the state. All 
prosecutors work for the NPA, which is based in Pretoria 
and headed by the National Director of Public 
Prosecutions (NDPP). Assisting the NDPP are two 
national deputy directors. The authority is represented in 
the nine provinces by provincial Directors of Public 
Prosecutions (DPP). 
 
Before the NPA was created, the police used to 
investigate complaints and prepare dockets for 
submission to the DPP who would then simply decide 
whether or not to prosecute. The new NPA however 
allows the NDPP to take a far more active role in the battle 
against crime, especially organised crime, corruption, 
serious economic crime and hijacking. 
 
The Hawks 
The Directorate for Priority Crimes Investigation (DPCI), 
colloquially known as the ‘Hawks’, replaced its 
predecessor, the Directorate of Special Operations 
(DSO), commonly known as the ‘Scorpions’. The 
Scorpions were disbanded following a decision by the 
African National Congress (ANC) to do so after the 
election of Jacob Zuma as the leader of the ANC in 2007. 
The Scorpions was a specialised unit which operated 
within the National Prosecuting Authority. The decision to 
disband the Scorpions was widely criticised by opposition 
parties and was challenged in the Constitutional Court.  
 
The Hawks were established in 2009 as an independent 
directorate within the South African Police Service 
(SAPS). The Hawks are responsible for the combating, 
investigation and prevention of national priority crimes 
such as serious organized crime, serious commercial 
crime, and serious corruption. The Hawks are headed by 
the National Head of the Directorate and are headed at 
provincial level by the Provincial Head of the Directorate. 
The Scorpions had the authority to investigate and 
institute criminal proceedings relating to organised crime 
and other specified offences. But the Hawks do not have 

the same authority, particularly in relation to instituting 
criminal proceedings.  
 
Organisations such as the Hawks are the high-profile side 
of prosecution activities. But it is the far less glamorous, 
less well publicised, day-to-day prosecution work that 
actually keeps the criminal justice system active and 
effective. 
 
Regional and provincial DPPs and court 
prosecutors 
At the provincial level, the DPP receives dockets from the 
police based on their investigation of cases. He or she 
decides whether or not to prosecute and assigns cases 
to prosecutors in the lower courts or to State Advocates 
for cases to be heard in the High Courts. 
 
Ordinary prosecutors represent the State in a criminal trial 
against people who are accused of a crime. Before the 
trial, the prosecutor works with the South African Police 
Services which is responsible for investigating the matter, 
compiling the evidence and preparing state witnesses 
who saw what happened or have other information. 
 
The prosecutor then presents all this information in court 
and tries to convince the judge or magistrate that the 
accused person is guilty. The prosecutor does this by 
asking the state witnesses to tell their stories. The 
prosecutor also questions (cross-examines) any 
witnesses the accused person brings to court, to try to 
disprove or discredit what these witnesses say. 
 
3.5 Office of the Family Advocate 
There is an Office of the Family Advocate in every High 
Court and local division. The family advocate reports to 
the court and makes recommendations about the best 
interests of minor children during divorce actions or 
applications for the variation of existing divorce orders. 
 
3.6 State law advisers 
A state law adviser is someone who is not necessarily 
admitted as an attorney or advocate, but who is qualified 
to give legal advice to ministers and government 
departments at a national level, and to premiers and 
Members of the Executive Council (MECs) at a provincial 
level. 
 
State law advisers draft legislation and assist the minister 
or MEC in getting the resulting bill passed through 
Parliament or the Provincial Legislature. Some state law 
advisers also serve on the South African Law Reform 
Commission (see Chapter 1). 
 
3.6.1 State Advocate 
The State Advocate is a prosecutor who has both the 
appropriate legal qualification and right of audience to 
appear on behalf of the State in the High Court. The State 
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Advocate works for the Director of Public Prosecutions. 
 
3.6.2 State Attorney 
The State Attorney does exactly what any other attorney 
does (see above) except that the client is the State. The 
State Attorney provides legal representation for appointed 
and elected officials who have become involved in criminal 
or civil actions arising out of the performance of their 
duties. 
 
3.7 Office of the Public Protector 
The Office of the Public Protector (sometimes called ‘the 
ombudsman’ from its Scandinavian equivalent, although 
the two most recent Public Protectors have been female) 
is independent of government and was established to 
strengthen and support constitutional democracy. The 
Public Protector’s responsibility is to investigate official 
actions (or inaction) that may have harmed any individual. 
 
Investigation can follow a complaint from a member of 
the public, or be undertaken on the Public Protector’s own 
initiative. Anybody can make representations to the Public 
Protector, but unless there are special circumstances, this 
must be done within two years of the harm or abuse 
occurring. 
 
The office is permitted to use both informal and formal 
methods to investigate. These can include summoning 
witnesses to appear under threat of punishment (called a 
subpoena), compelling them to testify under oath and 
subjecting them to cross-examination. With a warrant 
issued by a magistrate or judge, officers of the OPP may 
enter buildings to investigate complaints and may seize 
anything relevant. When officers have finished their 
investigations, the Public Protector can recommend action 
to the public body involved. If any evidence of a crime is 
found, the Public Protector may refer this to the DPP for 
prosecution. 
 
The Public Protector may not enquire into the decisions 
of a court of law – that is the business of the judicial 
appeals procedure and the SCA. 
 
If a Public Protector is found to have made grave errors 
of law or to have committed misconduct, it requires 
Investigation by Parliament and, again, a two-thirds 
majority of the National Assembly to impeach them. 
 

3.8 Other roles in the courthouse 
Registrars 
The registrar acts as an office manager for the High Court, 
running all the administrative staff and setting the court 
roll (diary of cases). The registrar is the person who can 
provide information about what cases are scheduled. He 
or she also acts as the taxing master on bills of cost (See 
Chapter 5). There is a registrar for every High Court 
division in the country. 
 
Master of the High Court 
A master of the High Court is appointed for every 
provincial division of the High Court of South Africa (see 
Chapter 2). Despite the title, they can be of any gender. 
 
The master is responsible for administering estates (the 
property of people who have died or been declared 
insolvent [bankrupt] and trusts) and winding up 
companies and close corporations. The master 
determines and assesses estate duties and appoints 
impartial and capable persons as executors, trustees, 
curators and liquidators. 
 
The master also looks after the interests of minors and 
other incapable or untraceable people.  
 
Clerk of the Court 
The clerk of the court is the lower court version of the 
registrar in the High Court. In criminal cases the clerk of 
the court enters the case on the roll and issues any order 
that the court might make, such as warrants for arrest. In 
civil matters, the clerk issues the default judgment, enters 
matters on the court roll and acts as a taxing master on 
all bills of cost. The court clerk is your best source of 
information about what cases are scheduled each day in 
the Magistrate’s Courts. 
 

The Public Protector’s brief 
To investigate ‘any alleged mis-administration by 
the State at any level of government, abuse or 
undue exercise of power or unfair, capricious, 
discourteous or otherwise improper conduct or 
undue delay by a person performing a public 
function, or improper, dishonest act or omission 
or corruption involving public money, improper or 
unlawful enrichment or receipt of any improper 
advantage or promise of such enrichment or 
advantage, which results in unlawful or improper 
prejudice to any other person.’ 
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Sheriff
Sheriffs are court officers. They are not civil servants, but 
normally external contractors awarded a tender to act as 
sheriff for a magisterial district. The sheriff now does the 
work that used to be done by a court messenger: serving 
(delivering) court orders for both the High and 
Magistrate’s Courts. They may also attach (seize) the 
goods of a judgment debtor (a person named in a 
judgment as owing money). They arrange for these goods 
to be publicly auctioned and return the proceeds to the 
judgment creditor (the person owed the money) to pay 
the debt.

Court interpreters and translators
No legislation specifically defines the role of court 
interpreters in South Africa. Whether an interpreter’s 
qualifications and standing are acceptable and what their 
precise role should be, are at the discretion of the 
presiding officer in any particular case. Translations of 
documents, however, must be produced by sworn 
translators who have been tested and certified by a 
professional peer of seven years’ standing or via the 
South African Translation Institute and then, after 
application for a swearing-in date, been sworn in before 
a judge at the relevant local division of the High Court and 
received certification to that effect. 

33.99 Otherr roless supportingg thee 
administrationn off justice 
Justice Centres (Public Defenders)
The Legal Aid Board has created Justice Centres around 
the country where legal aid lawyers are available to 
defend people who have been accused of crimes, or are 

involved in civil cases but are too poor to pay for lawyers 
themselves.

‘Friend of the Court’ (amicus curiae)
This is not an official position, but a role outsiders can 
take in a court case. Sometimes a person or group not 
directly connected to the case applies to make a 
contribution to proceedings as a ‘friend of the court’. This 
may be because they have specialist knowledge of the 
issue, or their interests may be affected by the outcome. 
The judge or magistrate has to consider, but is not obliged 
to accept, such an application.

The contribution of amicus curiae has been particularly 
helpful to courts. One example is how they have assisted 
the courts in establishing the content of ‘living’ customary 
law, which is not codified and, as such, difficult for courts 
to establish. This was illustrated in the 2013 Mayelane v 
Ngwenyama judgment concerning the role of a first wife 
and her consent to subsequent partners in polygynous 
marriages. It was the amicus curiae who provided the 
proof of customary law about the consent of the first wife. 

Paralegals
Paralegals is the general term for those people who 
provide legal advice, education and support to individuals, 
communities or organisations, often under the auspices 
of a non-governmental organisation (NGO). Paralegals 
are not required to have academic law qualifications and 
many do not. They do not have the right to represent 
clients in any court, although many law students do this 
kind of work to develop their skills. Paralegals may not
pretend to be lawyers, nor are they entitled to charge for 
their services in the same way as lawyers.
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.. . Reporting Tips. .  

Get to know everyone working in the courts. Introduce yourself to them, greet and try to chat to them 
regularly. These are the people you need to be able to turn to for advice and help so make sure, wherever 
possible, that you are on good, professional terms with them. However, the climate around individual court 
officers providing information to the media has become more formalised and less flexible during the past 
decade, and this is discussed in Chapter 10, Admission and Access. 

Get to know the first names and surnames of everyone who works in the courts you are covering, from the 
judge down. 

Look for the roll of cases, which should be pinned up on a court notice board – or online on the court 
website as well as the Johannesburg Bar Council website. The roll will give the names of those involved. 
You can distinguish criminal from civil cases because criminal cases are described as ‘State v(ersus) xxx’. 
Sometimes you can spot a famous name on this list, or stumble across a unique story no one else has. 
The roll also indicates which courtroom each case is to be heard in. For cases being heard under Covid 
conditions, you can only ‘sit in’ if you have the relevant link to the proceedings. 

If you cannot find the roll, the registrar or clerk of the court should be able to provide you with information 
about the diary of cases – but these are busy people, so approach them politely and be prepared to wait 
until they have time for you. 

If you attend a particular court regularly, it is worth developing a professional relationship with the important 
court officers (and even the seemingly less powerful administrators and ushers) who have a wealth of 
knowledge, tips – and gossip. 

All Magistrate’s Court cases are assigned a number, under which all the relevant documents are filed. Unless 
reporting restrictions are in force (more on this in Chapters 8 and 10) you should be able to see the file 
and make copies of documents (photocopy or phone scan). This vital ‘homework’ will fill in your knowledge 
of the case and produce better reporting. You do not have this open access to case documents in the High 
Court. 

Take note of the lawyers you see handling the types of cases you are assigned to (or that interest you). 
Make time to talk to these lawyers and add them to your contacts book. You can then phone them to find 
out about cases. Sometimes lawyers even phone their press contacts if they want publicity for an upcoming 
case – but be aware this information is coming to you from an interested party and can be an attempt at 
manipulating coverage. 

Attorneys are usually more approachable than advocates, whose rules of professional conduct set strict 
limits on the kinds of public comment they can make on cases. 

Both attorneys and advocates have a strictly confidential relationship with their clients, so anything they 
may tell you ‘off the record’ must stay that way. This is a general principle, but particularly with court 
reporting. If you do not respect the conventions around on/off the record, you will not only lose valuable 
contacts but also find yourself excluded by the rest of the legal community. 

Especially in a complex case – such as a civil case about specialised financial dealings – it is important to 
make contact with legal experts (involved in and outside the case) who can explain technicalities and jargon 
and assist your understanding. 

Remember that lawyers are employed to do their best for their client (or the State) – and this includes any 
communication they may have with the media. ALWAYS talk to lawyers from both sides. 

The reports of the Public Protector can also be a source of interesting stories about developments in law, 
as well as about the office’s specific decisions (and, at time of writing, about the conduct of the PP too). 
So can the pronouncements of Bar Councils and Law Societies, and papers delivered at the conferences 
of legal professionals, and human rights NGOs working in various areas of law. We list some of these 
sources in Chapter 12, but if the courts are your regular beat, you should sign up to the mailing lists of as 
many such organisations as possible and follow their social media postings. As with all press statements, 
none of this material is automatically ‘a story’ (and all of it comes from sources with interests in the issues) 
– but your follow-up investigation may be able to turn it into one. 
 


